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Code of Civil Procedure, 1908 
 

2. Order 21 Rules 54,64,66,67 &  90 of the Code of Civil Procedure, 1908 
Chilamkurti Bala Subrahmanyam vs Samanthapudi Vijaya Lakshimi &  anr. 
R.K. Agrawal, Abhay Manohar Sapre , JJ. 

In the Supreme Court Of India  
Date of Judgment -02.05.2017 

Issue 
In the matter of an application for setting aside auction sale under 

order 21 Rule 90(2) CPC for non compliance of the procedure laid down in 
order 21 rules 54, 64, 66 and 67 of the code. 
                                                                            
Relevant Extract 
                     This appeal is filed by the auction purchaser against the final 

judgment and order dated 23.12.2005 passed by the High Court of Judicature, 

Andhra Pradesh at Hyderabad in Civil Misc. Appeal No. 1721 of 2000 whereby 

the High Court allowed the appeal filed by judgment debtor-respondent No.1 

herein and set aside the order dated 20.04.2000 passed by the Senior Civil Judge, 

Kovvur in E.A. No. 1020 of 1999 in E.P. No. 46 of 1998 in O.S. No. 192 of 1987 

dismissing the application filed by the judgment debtor under Order 21 Rule 90 

read with 151 of the Code of Civil Procedure, 1908 (hereinafter referred to as 

“the Code”).  

Facts of the case need mention, in brief, to appreciate the controversy 

involved in this appeal.  

Respondent No.2-State Bank of India is the plaintiff/decree holder 

whereas respondent No.1 is the defendant/judgment debtor in O.S. No.192 of 

1987. Respondent No.2 obtained a money decree for Rs.5,15,390/- against 

respondent No.1 on 16.03.1998 in O.S. No.192 of 1987 for the loan given to her 

by respondent No.2 and which remained unpaid by respondent No.1. Since 

respondent No.1 failed to satisfy the decree, respondent No.2 filed execution 

application and brought the schedule property owned by respondent No.1-

judgment debtor to auction sale through the process server of the Court of Senior 

Civil Judge, Kovvur, in execution proceedings in E.P. No. 46 of 1998 in O.S. No.192 

of 1987 for realization of decretal dues.  

 The suit schedule property was, accordingly, attached by the executing 

Court under a warrant. Notice was, accordingly, issued to respondent No.1-

judgment debtor in respect of the said executing proceedings on 14.07.1999 to 

which she filed counter affidavit raising certain objections. On 31.09.1999, the 

executing Court overruled the objections raised by respondent No.1 in her 
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counter affidavit and fixed 22.09.1999 as the date of settlement of terms. On 

22.09.1999, the terms of proclamation of sale were settled fixing the date for sale 

of the said property on 17.11.1999.  

 Pursuant to the above referred proceedings, proclamation of the sale was 

issued on 05.10.1999 by the executing Court under Order 21 Rule 64 of the Code 

mentioning therein the conditions of sale. Proclamation of the sale was entrusted 

to the Process Server of publication on 27.10.1999. The Process Server gave 

endorsement on 02.11.1999 that the sale proclamation was affixed to the 

house/suit schedule property and also by beat of tom tom near the property and 

also affixed the same on the notice board of the Court. On 04.11.1999, sale 

warrant was issued to the Bailiff to give 15 days’ notice by affixing the same in 

court house, making due proclamation of the suit schedule property. The 

proclamation of the sale was published in the newspaper on 05.11.1999 stating 

that the sale would be held on 17.11.1999.  

 On 17.11.1999, the property was brought to auction sale where 7 bidders 

participated. The appellant herein was the highest bidder of Rs.7,15,000/-. Out of 

the said bid amount, Rs.1,78,750/- was paid to the Bailiff. The Bailiff filed a 

return on 18.11.1999 about the sale stating that he published about sale by tom 

tom and the appellant was the highest bidder and the initial amount was 

deposited with respondent No.2-Bank after deducting poundage.  

 Dissatisfied with the auction, the judgment debtor filed an application 

under Order 21 Rule 90 seeking setting aside of the sale, inter alia, on the ground 

that the proclamation was done within 15 days and hence it is illegal, tom tom 

wala neither made proclamation and nor took neighbours’ signatures, 

proclamation was not published in Nagar Panchayat office, publication was 

defective in nature because it did not mention the valuation of the property etc. It 

was also objected that the Bank brought only three bidders whereas if more 

bidders had participated, the property put to sale would have fetched easily 

between 12 to 14 lakhs.  

 By order dated 20.04.2000, the Senior Civil Judge, Kovvur found no merit 

in any of the objections raised by respondent No.1 and accordingly dismissed the 

application.  

 Challenging the said order, the judgment debtor-respondent No.1 filed an 

appeal before the High Court.  
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 The High Court, by impugned judgment dated 23.12.2005, allowed the 

appeal and set aside the order of the executing Court, inter alia, holding that if the 

judgment debtor deposits a sum of Rs.7,15,000/- being the price fetched at the 

public auction within a period of three weeks from the date of receipt of a copy of 

the judgment, the sale held would not be given effect to. It was held that if the 

executing Court feels that the amount deposited by the judgment debtor is 

sufficient to discharge the decretal amount, it would not be necessary to put the 

property to auction and the amount so deposited earlier by the auction 

purchaser shall be refunded to him. It was held that if the amount ordered to be 

deposited by the judgment debtor is more than the amount due to the decree 

holder, excess amount, after adjusting the amount due to the decree 

holder/auction purchaser, be refunded to the judgment debtor. It was held that 

no clear 15 days’ notice of sale as per Rules was given and hence sale held is 

irregular. It was lastly held that in default of payment of Rs.7,15,000/- within the 

stipulated period, the appeal shall stand dismissed.  

 Aggrieved by the said judgment, the auction purchaser has filed this 

appeal by way of special leave before this Court.  

 Heard Mr. Basava Prabhu Patil, learned senior counsel for the appellant-

auction purchaser and Mr. Gagan Gupta, learned counsel for respondent No.1-

judgment debtor and Mr. Sanjay Kapur, learned counsel for the Bank-decree 

holder.  

 Having heard the learned counsel for the parties and on perusal of the 

record of the case, we are inclined to allow the appeal finding merit therein.  

The law which governs the controversy involved in this appeal is laid 

down by this Court in the case of Saheb Khan v. Mohd. Yousufuddin and Ors., 

2006(4) SCC 476 : (AIR 2006 SC 1871) (Three Judge Bench). While examining the 

scope of Order 21 Rule 90 of the Code, Justice Ruma Pal speaking for the Bench 

held as under : 

 

 "12. We are unable to sustain the reasoning of the High Court. Order 21 

Rule 90 of the Code of Civil Procedure allows, inter alia, any person whose 

interests are affected by the sale to apply to the court to set aside a sale of 

immovable property sold in execution of a decree on the ground of "a material 

irregularity or fraud in publishing or conducting" the sale. Sub-rule (2) of Order 

21 Rule 90 however places a further condition on the setting aside of a court sale 

in the following language:  
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  "90. (2) No sale shall be set aside on the ground of irregularity or fraud in 

publishing or conducting it unless, upon the facts proved, the court is satisfied 

that the applicant has sustained substantial injury by reason of such irregularity 

or fraud."  

 

  13. Therefore before the sale can be set aside merely establishing a 

material irregularity or fraud will not do. The applicant must go further and 

establish to the satisfaction of the court that the material irregularity or fraud has 

resulted in substantial injury to the applicant. Conversely even if the applicant 

has suffered substantial injury by reason of the sale, this would not be sufficient 

to set the sale aside unless substantial injury has been occasioned by a material 

irregularity or fraud in publishing or conducting the sale.  

 

 14. A charge of fraud or material irregularity under Order 21 Rule 90 must 

be specifically made with sufficient particulars. Bald allegations would not do. 

The facts must be established which could reasonably sustain such a charge. In 

the case before us, no such particulars have been given by the respondent of the 

alleged collusion between the other respondents and the auction-purchaser. 

There is also no material irregularity in publishing or conducting the sale. There 

was sufficient compliance with Order 21 Rule 67(1) read with Order 21 Rule 

54(2). No doubt, the trial court has said that the sale should be given wide 

publicity but that does not necessarily mean by publication in the newspapers. 

The provisions of Order 21 Rule 67 clearly provide if the sale is to be advertised 

in the local newspaper, there must be specific direction of the court to that effect. 

In the absence of such direction, the proclamation of sale has to be made under 

Order 21 Rule 67(1) "as nearly as may be, in the manner prescribed by Rule 54 

sub-rule (2)". Rule 54 sub-rule (2) provides for the method of publication of 

notice and reads as follows:  

 

 "54. (2) The order shall be proclaimed at some place on or adjacent to 

such property by beat of drum or other customary mode, and a copy of the order 

shall be affixed on a conspicuous part of the property and then upon a 

conspicuous part of the courthouse, and also, where the property is land paying 

revenue to the Government, in the office of the Collector of the district in which 

the land is situate and, where the property is land situate in a village, also in the 

office of the Gram Panchayat, if any, having jurisdiction over that village."  
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 It is noticed that respondent No. 1, in her application for setting aside the 

sale, had mainly raised four objections. Firstly, clear 15 days’ notice was not 

given for sale of the properties as required under the Rules. Secondly, the 

valuation of the property was not properly mentioned in the concerned 

documents so as to enable the parties to know its proper valuation prevailing on 

the date of sale. Thirdly, the market value of the property on the date of auction 

was more than the price actually fetched in the auction, and fourthly, no proper 

publication including beating of drum was made before the date of auction due to 

which there was less participation of the bidders in the auction sale.  

 The executing Court dealt with all the four objections with reference to 

the record of the proceedings and found as a fact that none of the objections had 

any merit. The High Court, however, found fault in the same though not in all but 

essentially in the matter relating to giving of clear 15 days’ notice and the 

manner in which it was issued and finding merit in the objection, set aside the 

sale on imposing certain conditions enumerated above.  

 In our considered opinion, as mentioned above, the executing Court was 

justified in overruling the objections and we concur with the reasoning and the 

conclusion of the executing Court.  

 We also find on facts that firstly, the proper publicity was given for 

auction sale in papers so also by beat of drums pursuant to which as many as 

seven bidders including the appellant herein participated in the auction sale. Had 

there been no publicity, it would not have been possible for seven persons to 

participate in the auction proceedings.  

 Secondly, the details of the valuation of the property were duly 

mentioned, namely, decree holder's valuation at Rs.2,75,000/- likewise, Amin’s 

valuation at Rs.4 lacs whereas the property was sold in auction for Rs.7,50,000/-. 

In this view of the matter, it could not be said that the bidders did not know the 

valuation or/and that it was not mentioned in the auction papers.  

 Thirdly, judgment debtor did not adduce any evidence nor brought any 

bidder to purchase the property for a higher price than the purchase bid 

(Rs.7,50,000/-) except to say in the application that value of the property was 

between Rs.12 lakhs to Rs.14 lakhs. In our view, this objection has no substance 

for want of any evidence.  

 Fourthly, there was adequate publicity given with the aid of beat of drums 

in the locality. It was proved with the record of the executing Court as was rightly 
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held by the executing Court and lastly, in our view, a clear 15 days’ notice was 

given for auction sale fixed for 17.11.1999 when counted from 05.10.1999. In 

other words, 15 days have to be counted from 05.10.1999 because it is on this 

date the order was issued as contemplated under Order 21 Rule 64 for 

proclamation of sale fixing the date of sale as 17.11.1999.  

 The executing Court, therefore, substantially and in letter and spirit 

followed the procedure prescribed under Order 21 Rules 64 and 66 of the Code 

while conducting the sale of the property in question.  

 The law on the question involved herein is clear. It is not the material 

irregularity that alone is sufficient for setting aside of the sale. The judgment 

debtor has to go further and establish to the satisfaction of the Court that the 

material irregularity or fraud, as the case may be, has resulted in causing 

substantial injury to the judgment- debtor in conducting the sale. It is only then 

the sale so conducted could be set aside under Order 21 Rule 90(2) of the Code. 

Such is not the case here.  

 In the light of aforesaid discussion, we are of the considered view that 

none of the objections raised by respondent No.1 had any merit and nor any of 

the objections constituted any kind of material irregularities so as to enable the 

Court to set aside the sale under Order 21 Rule 90(2) of the Code. So far as the 

plea of fraud was concerned, admittedly, it was not raised and, therefore, it did 

not fall for consideration.  

In view of foregoing discussion, we are unable to agree with the reasoning 

and the conclusion arrived at by the High Court which is factually and legally 

unsustainable. Its view is not in conformity with the law laid down in the case of 

Saheb Khan (supra).  

 As a result, the appeal succeeds and is allowed. Impugned order is set 

aside and that of the executing Court restored.  

******* 
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3. Section 114 read with Order 47 Rule 1 of the Code of Civil Procedure 
Purna Chandra Samal  Versus   Gopal Bagri and Others  
Kumari Sanju Panda  &  S. N. Prasad , JJ.  

In the High Court of Orissa: Cuttack. 
Date of Hearing and Judgment : 05.05.2017 

Issue 
Whether the absence of the review petitioner during the course of 

hearing of the petition  is a ground for reviewing the order passed by the 
court. 
 
  This review petition has been filed seeking review of the order dtd.20th 

March, 2017 passed in W.P.(C) No.2795 of 2015 on the grounds that  

(i) That this order has been passed in absence of the review petitioner who 

happens to be opposite party no.7 in the writ petition; and  

(ii) That there is one error in the order to the effect that at sub-paragraph 

of penultimate paragraph 5 the order reflects that an amount of Rs.28,70,000/- 

has been deposited by the petitioner but it has not been deposited by the 

petitioner, rather by the opposite party no.7.  

Learned counsel representing the writ petitioner has vehemently opposed 

the averment made in the review petition by submitting that it is incorrect on the 

part of the review petitioner to say that the order has been passed in absencia, 

rather he has submitted that if the party will not appear before the court without 

making any motion for adjournment when his name is being reflected in the daily 

cause list, the court cannot wait for such party, rather the court is to proceed 

with the matter and on the day when the writ petition was listed on Board, the 

name of opposite party no.7 was appearing but the learned counsel representing 

opposite party No.7 has not put his appearance, as such the court has proceeded 

in the matter and finally disposed of the writ petition. He submits that this cannot 

be a ground for review of the order, hence prayer has been made to reject the 

review petition.  

 

We have heard the learned counsels for the parties and perused the 

documents available on record.  

 

We, after going through the record and perusing the order passed by this 

court dtd.20th March, 2017 passed in W.P.(C) No.2795 of 2015 have found that 

the opposite party No.7 who is the review petitioner herein had put his 

appearance, filed counter affidavit and when the case was listed on 20th March, 

2017 none represented him nor any mention has been made on his behalf, hence 

the court has proceeded with the matter after quoting therein “today when the 

case has been called out none appears for opposite party No.7 to present his case, 
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although name of learned counsel representing him is being displayed in the 

daily cause list, even prayer for adjournment has not been made on his behalf, 

furthermore on previous dates he was being represented by his counsel.” This 

court has proceeded with the matter on the basis of the pleading available on 

record as also the counter affidavit filed on behalf of opposite party No.7 and 

finally disposed of the writ petition. It is settled that the scope of review is very 

limited and that can only be done if there is any error apparent on the face of 

record or any fact could not have been brought on record in spite of all due 

diligence on behalf of the parties, but no such ground has been made in the 

review petition, as such the ground on which the review of the order passed by 

the writ court is sought for cannot be said to be a proper ground to review the 

order. Since we have already taken into consideration the entire aspect of the 

matter including the stand of opposite party no.7 in the counter affidavit and 

considering the fact that in absence of the parties proceeding cannot be 

adjourned unless specific motion has been made in this regard, but since none 

appears on repeated call, the court has proceeded with the matter and finally 

disposed of the writ petition.  

 

 So far as the second ground that that there is one error in the order to the 

effect that at sub-paragraph of penultimate paragraph 5 the order reflects that an 

amount of Rs.28,70,000/- has been deposited by the petitioner but it has not 

been deposited by the petitioner, rather by the opposite party No.7., this aspect 

of the matter has not been disputed by the learned counsel appearing for writ 

petitioner. According to us this cannot be a ground for review of the order since 

we after taking into consideration the fact that a substantial amount of 

Rs.28,70,000/- has been deposited by the opposite party no.7, hence directed the 

authorities at paragraph 6(iv) to return back the entire amount in his favour, 

hence it is merely a typographic error, accordingly we are modifying the word 

„petitioner‟  by replacing it by „opposite party no.7‟  in the 3rd line from the 

bottom of penultimate sub-paragraph of paragraph 5. 

 

 Accordingly, we find no reason to interfere with the order, hence the 

review application is dismissed.   

 

******* 
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 Criminal Procedure Code  
 
4. Sections 200,202 and 204 of the Code of criminal  Procedure ,1973 
Bijaya Kumar Mallick Vs. Rabinarayan Lenka 
S.K. Sahoo, J. 

In the High Court of Orissa , Cuttack 
Date of Judgment - 09.05.2017 

Issue 
Regarding  the validity of the order of taking cognizance  before 

recording the statement of the complaint under section 200 Cr. P.C. or  
initiation of further proceedings under the code. 
 

Relevant Extract 
Heard Mr. Debasis Pattnaik, learned counsel for the petitioner and Mr. B.S. 

Dasparida, learned counsel for the opposite party. 

 

 The petitioner Bijaya Kumar Mallick has filed this application under 

section 482 of the Criminal Procedure Code challenging the impugned orders 

dated 07.09.2004 as well as 04.01.2005 passed by the learned Sub-divisional 

Judicial Magistrate, Dhenkanal in I.C.C. No. 99 of 2004. In the impugned order 

dated 07.09.2004, the learned S.D.J.M., Dhenkanal on perusal of the complaint 

petition, statements of the complainant and the witnesses examined by the 

complainant-opposite party during inquiry under section 202 of Cr.P.C., found 

prima facie case punishable under sections 294, 448, 457, 395, 354, 506 read 

with section 34 of the Indian Penal Code and accordingly, issued non-bailable 

warrant of arrest against the petitioner and in the impugned order dated 

04.01.2005, the learned Magistrate has rejected the petition filed by the 

petitioner for recalling the order of taking cognizance. 

 

 The opposite party Rabinarayan Lenka filed a complaint petition on 

07.07.2004 in the Court of learned S.D.J.M., Dhenkanal against the petitioner and 

others for commission of offences under sections 294, 427, 448, 457, 379, 395, 

354, 506 read with section 34 of the Indian Penal Code. It is the case of the 

opposite party-complainant that one Brahmananda Lenka, the nephew of the 

complainant fell in love with one Puspalata Swain and both of them went to 

Cuttack and married there according to Hindu rites and customs and relating to 

such incident, on 11.02.2004 at about 2.00 to 4.00 p.m., all the accused persons 

being headed by petitioner in furtherance of their common intention forcibly 

entered inside the house of the complainant as well as his brothers by breaking 

open the doors. The petitioner asked the brother of the complainant regarding 

the whereabouts of Brahmananda Lenka and when the brother of the 
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complainant expressed his ignorance, the petitioner assaulted him and trampled 

over him for which he sustained fracture in his leg. Thereafter, all the accused 

persons abused the female members of the family of the complainant and his 

brothers in obscene languages and outraged their modesty and threatened to kill 

the complainant and his family members. The accused persons were armed with 

deadly weapons for which the complainant as well as his family members could 

not dare to raise their voice. Thereafter, the accused persons damaged the 

household articles of the complainant and his family members and took away 

paddy crops, utensils and many household articles etc. It is further stated in the 

complaint petition that out of fear, all the family members of the complainant and 

his brothers went to Cuttack and stayed there. The complainant communicated 

the incident to the higher police officers but nobody paid any heed to it rather a 

false case was foisted against the complainant and his family members and after 

being released on anticipatory bail in the said case, the complainant and his 

family members requested to different authorities of the police department for 

taking necessary action against the accused persons and for recovery of the 

stolen articles but no fruitful result came out for which the complaint petition 

was filed. 

 

 The learned S.D.J.M., Dhenkanal posted the case to 12.07.2004 and on that 

day after perusing the complaint petition, he took cognizance of the offences 

under sections 294, 427, 448, 457, 379, 395, 354, 506 read with section 34 of the 

Indian Penal Code and posted the case for examination of the complainant under 

section 200 of Cr.P.C. The order-sheet which has been filed by the learned 

counsel for the petitioner further reveals that thereafter the statement of the 

complainant was recorded under section 200 Cr.P.C. on 27.07.2004 and the case 

was posted for inquiry under section 202 of Cr.P.C. Three witnesses were 

examined by the complainant during inquiry on 18.08.2004 and on 30.08.2004 

the complainant filed a memo not to adduce any further evidence and 

accordingly, the impugned order dated 07.09.2004 was passed. 

 

 The petitioner entered appearance through his advocate on 17.12.2004 

and filed a petition to recall the order of taking cognizance and issuance of 

process which was rejected vide impugned order dated 04.01.2005. 

 

In the case of Adalat Prasad v. Rooplal Jindal reported in 

MANU/SC/0688/2004MANU/SC/0688/2004 : (2004) 29 Orissa Criminal 

Reports (SC) 264, it is held as follows:- 
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     "16. It is true that if a Magistrate takes cognizance of an offence, 

issues process without there being any allegation against the accused or 

any material implicating the accused or in contravention of provision of 

Sections 200 & 202, the order of the Magistrate may be vitiated, but then 

the relief an aggrieved accused can obtain at that stage is not by invoking 

section 203 of the Code because the Criminal Procedure Code does not 

contemplate a review of an order. Hence in the absence of any review 

power or inherent power with the subordinate criminal Courts, the remedy 

lies in invoking Section 482 of Code." 

  

 In view of the ratio laid down by the Hon'ble Supreme Court, the learned 

S.D.J.M., Dhenkanl has no power to recall the order of taking cognizance and 

therefore, I am of the humble view that no illegality has been committed by the 

learned Court below in rejecting such petition vide impugned order dated 

04.01.2005. 

 

The learned counsel for the petitioner contended that the learned S.D.J.M., 

Dhenkanal has committed illegality in taking cognizance of the offences prior to 

recording of the initial statement of the complainant under section 200 Cr.P.C. 

and therefore, the order of taking cognizance and consequential order of 

issuance of process are vitiated in the eye of law. He relied upon the decision of 

this Court in the case of Raj Kumar Mahala v. State of Orissa reported in 

MANU/OR/0719/2014MANU/OR/0719/2014 : 2015 (I) Orissa Law Reviews 

391. In the said case, it is held that any Magistrate, before taking cognizance of 

offence on a complaint lodged before him/her, has to first examine the 

complainant on oath and the witnesses present and thereafter, if prima facie 

satisfied about the commission of offence, to issue process to the accused 

persons. 

 

The learned counsel appearing for the opposite party on the other hand 

supported the impugned order and contended that there is no illegality or 

infirmity in the impugned order. 

 

 The question that crops up for consideration is whether the prior to the 

recording of initial statement under section 200 of Cr.P.C., a Magistrate is 

empowered to take cognizance of the offence on perusal of the complaint petition 

on being satisfied that prima facie case is made out. 
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 In the case of H.S. Bains v. The State (Union Territory of Chandigarh) 

reported in MANU/SC/0126/1980MANU/SC/0126/1980 : AIR 1980 

Supreme Court 1883, it is held as follows:- 

 

    "6. It is seen from the provisions to which we have referred in the 
preceding paragraphs that on receipt of a complaint, a Magistrate has 
several courses open to him. He may take cognizance of the offence and 
proceed to record the statements of the complainant and the witnesses 
present under Sec. 200. Thereafter, if in his opinion there is no sufficient 
ground for proceeding, he may dismiss the complaint under Sec. 203. If in 
his opinion there is sufficient ground for proceeding, he may issue process 
under Sec. 204. However, if he thinks fit, he may postpone the issue of 
process and either enquire into the case himself or direct an investigation 
to be made by a Police Officer or such other person as he thinks fit for the 
purpose of deciding whether or not there is sufficient ground for 
proceeding. He may then issue process if in his opinion there is sufficient 
ground for proceeding or dismiss the complaint if there is no sufficient 
ground for proceeding. On the other hand, in the first instance, on receipt of 
a complaint, the Magistrate may, instead of taking cognizance of the 
offence, order an investigation under Sec. 156. The police will then 
investigate and submit a report under Sec. 173(1). On receiving the police 
report, the Magistrate may take cognizance of the offence under sec. 
190(1)(b) and straightaway issue process. This he may do irrespective of 
the view expressed by the police in their report whether an offence has 
been made out or not." 
 

 In the case of Ajoy Kumar Ghose v. State of Jharkhand reported in 
MANU/SC/0406/2009MANU/SC/0406/2009 : (2009) 43 Orissa Criminal 
Reports (SC) 228, it is held as follows:- 
 
     "18. The previous stage would obviously be before the evidence of 
the prosecution under section 244(1) Cr.P.C. is completed or any stage 
prior to that. Such stages would be under Section 200 Cr.P.C. to Section 204 
Cr.P.C. Under Section 200, after taking cognizance, the Magistrate examines 
the complainant or such other witnesses, who are present..." 
 

 In the case of Vasanti Dubey v. State of Madhya Pradesh reported in 
MANU/SC/0034/2012MANU/SC/0034/2012 : (2012) 51 Orissa Criminal 
Reports (SC) 646, it is held as follows:- 
 

     "15..... In short, on receipt of a complaint, the Magistrate is not bound 
to take cognizance but he can without taking cognizance direct 
investigation by the police under Section 156(3) of Cr.P.C. Once, however, 
he takes cognizance, he must examine the complainant and his witnesses 
under section 200. Thereafter, if he requires police investigation or judicial 
enquiry, he must proceed under section 202..... " 
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 Section 190 of the Cr.P.C. deals with cognizance of offences by Magistrates. 

The expression 'taking cognizance of offence' has not been defined in the Code. In 

its broad and literal sense, it means taking judicial notice of an offence. This 

would include the intention of initiating judicial proceedings against the offender 

in respect of that offence or taking steps to see whether there is any basis for 

initiating judicial proceedings or for other purposes. The word 'cognizance' 

indicates the point when a Magistrate or a Judge first takes judicial notice of an 

offence. It is entirely a different thing from initiation of proceedings; rather it is 

the condition precedent to the initiation of proceedings by the Magistrate or the 

Judge. Cognizance is taken of cases and not of persons. (Ref:- 

MANU/SC/0154/1995MANU/SC/0154/1995 : A.I.R. 1995 S.C. 785, State of West 

Bengal v. Mohammed Khalid). 
 

 In view of the plethora of decisions of the Hon'ble Supreme Court, the 

observation of the learned Single Bench of this Court in the case of Raj Kumar 

Mahala (supra) cannot be accepted as it is given per incuriam for not taking into 

consideration the law laid down by the Hon'ble Supreme Court in the cases of 

H.S. Bains (supra), Ajoy Kumar Ghose (supra) & Vasanti Dubey (supra). 
 

 Therefore, I am of the view that the learned S.D.J.M., Dhenkanal has not 

committed any illegality in taking cognizance of the offences vide order dated 

12.07.2004 after perusing the complaint petition which has not been challenged 

before this Court. The impugned order challenged is dated 07.09.2004 in which 

the Court issued process against the petitioner after finding prima facie case 

under sections 448, 457, 294, 395, 354, 506 read with section 34 of the Indian 

Penal Code after perusing the complaint petition, initial statement of the 

complainant and statements of witnesses recorded under section 202 of Cr.P.C. 

In my humble view, there is no illegality in the issuance of process against the 

petitioner. The learned Magistrate however should not have issued non-bailable 

warrant of arrest against the petitioner at the first instance in a complaint case 

which is not sustainable in the eye of law in view of the decision of the Hon'ble 

Supreme Court in the case of Inder Mohan Goswami v. State of Uttaranchal 

reported in MANU/SC/7999/2007MANU/SC/7999/2007 : (2008) 39 Orissa 

Criminal Reports (SC) 188. The learned Magistrate has to issue summons to the 

petitioner for his appearance. With the aforesaid observation, the CRLMC 

application is disposed of. 

******* 
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5. Section 205 of  Cr.P.C. 
Benjamin Roul vs  Sajal Das  
S. K. Sahoo ,J. 
 In the High Court of Orissa, Cuttack 
 Date of Hearing & Judgment: 02.05.2017 
Issue  
 Factors to be examined while considering an application for 
dispensing with the personal attendance of the accused in court. 
 
 None appears on behalf of the petitioner as well as opposite party. 
   The petitioner Sri Benjamin Roul has filed this  application under section 
482 of the Criminal Procedure Code challenging the impugned order dated 
19.06.2007 passed by the learned Sub-divisional Judicial Magistrate (Sadar), 
Cuttack in  I.C.C. Case No.1065 of 2006 in rejecting the petition under section 205 
Cr.P.C. filed by the petitioner to dispense with his personal attendance. 
 
 On the basis of the complaint petition filed by the opposite party Sajal 
Das, cognizance of offence under section 406 of the Indian Penal Code was taken 
and process was issued against the petitioner by the learned S.D.J.M. (Sadar), 
Cuttack. The allegation against the petitioner is that while discharging his duty as 
treasurer, secretary and auditor of Oriya Baptist Church, Cuttack situated at 
Mission Road, Cuttack in between 1991 to 2000, he had misappropriated a sum 
of Rs.3,37,358.75 (rupees three lakhs thirty seven thousand three hundred fifty 
eight and seventy five paisa). 
 
           On    being   summoned,     the   petitioner   filed   an application under 
section 205 of Cr.P.C. before the learned S.D.J.M. (Sadar), Cuttack through his 
advocate with a prayer to dispense with his personal appearance mainly on the 
ground that he was aged about 68 years and he is a respectable senior citizen of 
the Christian Community and he was the retired Oath Commissioner -cum- 
Stamp Reporter in the Board of Revenue and he was the elected General 
Secretary of the highest body of the Baptist Church of the State and he was also 
the elected Deacon of the Cuttack Oriya Baptist Church for last fifteen years. 
 
            The opposite party filed his objection to the said application and the 
learned S.D.J.M. (Sadar), Cuttack vide impugned order dated 19.06.2007 has been 
pleased to hold that the petitioner is residing at Sutahat in Cuttack which is 
hardly five kilometers away from the Court and he can taken resort to section 
317 of Cr.P.C. after his first appearance before the Court. Considering the nature 
and gravity of the accusation and the manner and circumstances under which the 
petitioner committed the offence, the petition under section 205 of Cr.P.C. was 
rejected. 
 
            On the basis of the affidavit which was sworn at the time of filing of this 
application under section 482 Cr.P.C. in the year 2007, the age of the petitioner 
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was indicated to be 68 years and therefore, at present he is 78 years. There is 
also no dispute that the offence under section 406 of the Indian Penal Code is 
triable by Magistrate and carrying maximum punishment upto three years or 
with fine or with both. 
 

            Section 205 Cr.P.C. deals with the power of a Magistrate to dispense with 
personal attendance of accused. Sub-section (1) states that at the time of 
issuance of summons under section 204 Cr.P.C., if the Magistrate thinks that the 
personal attendance of the accused is not necessary, he may dispense with such 
personal attendance and permit him to appear by his pleader.  
 

           In case of Tilotama -Vrs.- Ranjitarani reported in 1992 (1) Orissa Law 
Reviews 437, it was held that the  Magistrate while exercising his judicial 
discretion under section 205 of Cr.P.C. should not take too technical a view and 
reject the prayer for dispensing with personal attendance merely because the 
plea taken by the accused in the petition is not satisfactorily established. The 
Magistrate should concentrate more on the question   whether   personal   
attendance   of   the   accused   is necessary for the purpose of the case. It is 
further held that in case of Pardanashin women, Courts have consistently taken 
the view that although there is no exception in law merely because the accused is 
a Pardanashin woman, discretion must be reasonably exercised by consideration 
of social status and custom and also the nature of the offence; ordinarily 
exemption should be granted unless a strong prima facie case is made out against 
it. The discretion should be liberally exercised in view of general feeling which 
exists against public appearance of women and the fact that procedural law is 
frequently abused to gratify personal malice. 
 

                 The learned Magistrate has neither taken the social status of the 
petitioner, his age nor the necessity of personal attendance of the petitioner. 
Apart from the fact that the offence is triable by Magistrate, considering the 
nature of accusation in the case and the age of the petitioner, I am of the view 
that the learned Magistrate has not exercised the judicial discretion properly and 
he should not have mechanically rejected the application under section 205 
Cr.P.C. filed by the petitioner. 
                 Therefore, I am of the view that the grounds of rejection of the 
application under section 205 Cr.P.C. filed by the petitioner       vide        impugned   
order   dated   19.06.2007   is   not sustainable in the eye of law and accordingly, 
the same is hereby set aside. 
                 The learned Magistrate shall dispense with the personal appearance of 
the petitioner on giving an undertaking by him to the satisfaction of the 
Magistrate that the counsel on his behalf would be present in Court throughout 
the proceeding and that the petitioner shall have no objection in taking evidence 
in his absence and further that he would attend the Court as and when his 
personal attendance is required by the Court.   Accordingly, the CRLMC is 
disposed of. 

******* 
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6. Section 301 and 302 of Cr.P.C. 
Ramesh Sethi And Others vs Kumari Babita Naik And Others.  
S. K. Sahoo, J. 
 In the High Court of Orissa, Cuttack 
 Date of Hearing & Order: 02.05.2017  
Issue 

In the matter of permitting the legal heirs of the complainant to 
engage a counsel before the Special Court to continue the proceeding against 
the accused persons after the death of the complainant. 

Relevant Extract 

 

None appears for the petitioners. Notice which was issued to opp.party 

no.1- Kumari Babita Naik by registered post with A.D. returned undelivered with 

an endorsement "dead since long".  

Heard Mr. Chitta Ranjan Swain, learned Additional Standing Counsel for 

the State.  

In this application under section 482 of Cr.P.C., the petitioners have 

challenged the impugned order dated 23.11.2004 passed by the learned S.D.J.M., 

Bhanjanagar in I.C.C. Case No. 07 of 2003 in rejecting the petition filed by the 

petitioners to recall the order dated 07.02.2009 passed by the said Court in 

taking cognizance of the offences under sections 323/294/34 of the Indian Penal 

Code read with Section 3(1)(x) of the Scheduled Castes & the Scheduled Tribes 

(Prevention of Atrocities) Act, 1989 (hereafter '1989 Act') and issuance of 

process against them.  

 The prosecution case, as per the complaint petition is that the opp. party 

no.1-complainant was suffering from pain in her left eye since last three years 

and in order to get rid of such pain, believing upon Lord Shiva, on 20.01.2003 

early morning after taking her bath, she laid herself down on the stairs in the 

temple of Lord Shiva. When the priest of the said temple came to offer Puja and 

called her, she did not respond strongly believing upon the Almighty. It is the 

further case of the opp. party no.1-complainant that after sometime, the 

petitioners along with others came there and abused the complainant in filthy 

language and when the complainant did not stand up, all the petitioners dragged 

her from the stairs and assaulted her. The complainant raised hullah for which 

her parents along with others came there and seeing them, the petitioners left 

the spot.  

 On the basis of such complaint petition filed by the complainant, the initial 

statement of the complainant was recorded under section 200 of Cr.P.C. and 

https://indiankanoon.org/doc/1679850/
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inquiry contemplated under section 202 of Cr.P.C. was conducted, during course 

of which statements of some witnesses were recorded and after considering the 

materials available on record, the learned S.D.J.M., Bhanjanagar was of the 

opinion that there were sufficient materials to make out a prima facie case under 

sections 294/323/34 of the Indian Penal Code read with section 3(1)(x) of the 

1989 Act and accordingly took cognizance of such offences and issued process 

against the petitioners.  

Since nobody appeared on behalf of the petitioners to argue the matter, on 

perusal of the grounds taken in the application under section 482 Cr.P.C., it 

appears that the main ground taken is that all the witnesses cited in the 

complaint petition were not examined before the learned Magistrate during the 

inquiry and since the case is triable by the learned Special Judge which is also a 

Court of Session, the proviso to sub- section (2) of section 202 of the Cr.P.C. has 

been flouted.  

The proviso of sub-section (2) of section 202 of Cr.P.C which deals with 

postponement of issue of process, comes under Chapter XV. When it appears to 

the Magistrate that the offence complained of is triable by the Court of Session, 

he shall call upon the complainant to produce all his witnesses and examine them 

on oath. While interpreting this proviso, a Division Bench of this Court in the 

case of Charan Rout -Vrs.- Prafulla Kumar Mangaraj reported in (1996) 11 

Orissa Criminal Reports 322 held as follows:-  

"8. The choice being that of the complainant, he may choose not to 
examine himself. Consequences of such non-examination are to be 
considered by the Court during trial. Effect of non-examination of a 
particular witness is a matter which comes for scrutiny during trial. Similar 
would be the process in case of non- examination of complainant. But there 
is no statutory mandate for the Magistrate to direct complainant to 
examine himself. His duty ends by calling upon the complainant to produce 
all his witnesses. The question whom the complainant would choose to 
examine and effect of non-examination of any particular witness are not 
dealt with in the proviso to sub-section (2) of section 202.  

9. In our view, therefore, the Magistrate has no statutory obligation to 
call upon the complainant to examine himself as a witness. He is only 
required to call upon the complainant to produce all his witnesses and 
examine them on oath. He cannot force the complainant to examine 
himself. The expression "call upon'' means essentially "require", "direct". 
What is to be directed under the proviso is the production of all the 
witnesses, and their examination on oath." 
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Therefore, a case under section 3(1)(x) of 1989 Act is triable by a Special 

Court and the trial of such case has to be conducted in the manner provided in 

Chapter XVIII of the Cr.P.C. under the heading of the trial before a Court of 

Session. Merely because the complainant choose to examine some of his 

witnesses mentioned in the complaint petition but not all, it cannot be said that 

the proviso to sub-section (2) of section 202 of Cr.P.C. has been flouted and 

therefore, the order of taking cognizance is vitiated in the eye of law.  

In view of such analysis, the grounds taken by the petitioners that 

impugned order is vitiated in the eye of law as all the witnesses cited in the 

complaint petition were not examined before the learned Magistrate during the 

inquiry, is not acceptable.  

 In the petition under section 482 of Cr.P.C. filed by the petitioners, another 

ground has been taken that there are no prima facie materials to attract the 

ingredients of the offence under section 3(1)(x) of the 1989 Act and therefore, 

the order of taking cognizance of such offence is not sustainable in the eye of law.  

Not only in the complaint petition, the complainant has mentioned her 

caste as 'Pana' and that she was residing at Harijan Sahi, Gayagauda but also she 

has stated in her evidence that she is 'Pana' by caste. As per section 3(1)(x) of the 

1989 Act, whoever, not being a member of a scheduled caste or a scheduled tribe 

intentionally insults or intimidates with intent to humiliate a member of a 

scheduled caste or a scheduled tribe in any place within public view shall be 

punished with imprisonment for a term which shall not be less than six months 

but which may extend to five years and with fine.  

Thus there is prima facie material that the complainant-opp.party no.1 is a 

member of scheduled caste and the occurrence in question took place in a public 

place within public view which attracts the ingredients of the offence and 

therefore, no illegality has been committed by the learned Magistrate in taking 

cognizance of such offence.  

Therefore, I find no fault with the impugned order passed by the learned 

Magistrate in rejecting the petition filed by the petitioners to recall the order of 

taking cognizance and issuance of process.  

 No doubt the notice has returned undelivered with an endorsement that 

opp.party no.1 is dead since long. The complaint case is now to be committed to 

the Court of Session as per the provisions under sections 208 and 209 of Cr.P.C. 

in view of the decision of the Hon'ble Supreme Court in case of Gangula Ashok -

Vrs.- State of A.P. reported in (2000) 18 Orissa Criminal Reports (SC) 364 and it 
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is to be tried before a Special Court. The Special Public Prosecutor has to conduct 

the case.  

In case of Ashwin Nanubhai Vyas -Vrs.-State of Maharashtra reported 
in AIR 1967 SC 983 where the question came up for determination was that 
when the offences under sections 493/496 of the Indian Penal Code which 
are exclusively triable by Court of Session, what would be the effect of the 
death of a complainant on an inquiry under Chapter XVIII in respect of 
offences requiring a complaint by the person aggrieved, after the complaint 
has been filed, it was held as follows:-  

"6. Mr. Keswani, however, contends that section 198 provides that 
the cognizance of the case can only be taken on the complaint of a person 
aggrieved and the only exception to this general rule is where the 
complainant is a woman, who according to the customs and manners of the 
country, ought not to be compelled to appear in public, or where such 
person is under the age of eighteen years or is an idiot or lunatic, or is from 
sickness or infirmity unable to make a complaint. He contends that what 
applies to the initiation of the proceeding must also apply to the 
continuance of the proceeding. He submits that if cognizance could not be 
taken unless a complaint was made in the manner provided in the section, 
the court cannot proceed with the inquiry unless the same condition 
continues to exist. In other words, because the section insists on a 
complaint of a person aggrieved, Mr. Keswani contends that continued 
presence of the person aggrieved throughout the trial is also necessary to 
keep the court invested with its jurisdiction except in the circumstances 
mentioned in the proviso and summarised above. We do not agree. The 
section creates a bar which has to be removed before cognizance is taken. 
Once the bar is removed, because the proper person has filed a complaint, 
the section works itself out. If any other restriction was also there, the Code 
would have said so. Not having said so, one must treat the section as 
fulfilled and worked out. There is nothing in the Code or in Chapter XVIII 
which says what, if any, consequence would follow if the complainant 
remains absent at any subsequent hearing after filing the complaint. In this 
respect Chapter XVIII is distinctly dissimilar to the Chapters dealing with 
the trial of summons and warrant cases where it is specifically provided 
what consequence follows on the absence of the complainant." 

It was further held that there is no provision in the Cr.P.C. or Chapter 
XVIII thereof for acquittal or discharge of the accused on failure of the 
complainant to attend, which is a deliberate departure from Chapters on 
trial of summons and warrant case, suggesting to the Magistrate to proceed 
with the committal enquiry although the complainant is absent and 
accordingly held that the committal enquiry of the accused charged under 
Sections 493 and 496 of the Indian Penal Code did not abate on account of 
complainant's death after filing of complaint and that mother of the 
complainant could be allowed to conduct the prosecution.  
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There is an ocean of difference in the two provisions i.e. sections 301 and 

302 of Cr.P.C. The difference is that in the case of a pleader acting on instruction 

of a private person in assisting the Public Prosecutor or Assistant Public 

Prosecutor conducting the prosecution, his role is limited as provided under 

section 301 of Cr.P.C. whereas under section 302 of the Cr.P.C., the pleader acting 

on the instruction of the informant or an aggrieved party can himself conduct the 

prosecution before the Magistrate on the basis of permission granted by such 

Magistrate. If a private person is aggrieved by the offence committed against him 

or against any one in whom he is interested, he can approach the Magistrate and 

seek permission to conduct the prosecution by himself or by a pleader. It is open 

to the Magistrate to consider his request. If the Magistrate thinks that the cause 

of justice would be best served by granting such permission, he can grant such 

permission. The private person who is permitted to conduct prosecution in the 

Magistrate's Court can engage a counsel to do the needful in the Court on his 

behalf. However, in view of section 301 of the Cr.P.C., the rights of the 

complainant are only subordinate to the rights of the State and it is for this 

reason that when the Public Prosecutor conducts the case, a complainant or his 

counsel has no right of audience. A counsel instructed by a private person cannot 

conduct the prosecution in the trial before a Court of Session. Private counsel 

appointed by the complainant can only assist the Public Prosecutor in 

prosecuting the case. He cannot argue the case on behalf of the Public Prosecutor. 

He has to work under the directions of the Public Prosecutor but he cannot cross-

examine the witness. Of course, he can submit written argument with the 

permission of the Court. Therefore, section 301 of Cr.P.C. limits the role of a 

counsel engaged by any private party to act in the Court of Session during the 

prosecution "under the directions of the Public Prosecutor or Assistant Public 

Prosecutor".  

Therefore, even though in this case, the complainant-opposite party no.1 is 

dead as per the report of the postal authority but since the case is triable by the 

Special Court where the procedure relating to trial before a Court of Session as 

laid down under Chapter XVIII of Cr.P.C. has to be followed after commitment, 

neither the complaint petition can be dismissed nor the accused persons can be 

acquitted on the ground of death of the complainant. The legal heirs of the 

complainant, if so advised are at liberty to engage a counsel before the Special 

Court who shall act as provided under section 301 of Cr.P.C.  

In view of the above discussion, I find no infirmity or illegality in the 

impugned order and accordingly, the CRLMC application stands dismissed.  

******* 
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7. Sections 357(1),357(3),421(1) & 431 of Cr. P. C. 
           & 
         Sections 53, 64, 68  and 70 of IPC 
Kumaran vs State Of Kerala And Anr  
Rohinton Fali Nariman & Navin Sinha JJ.   
 In the Supreme Court of India. 
 Date of Judgment -05.05.2017 
Issue 
 In the matter of recovery of compensation amount even after the 
default sentence has been undergone by the convict. 
 

The present appeals raise an interesting question as to whether when 

compensation is ordered as payable for an offence committed under Section 138 

of the Negotiable Instruments Act, and in default thereof, a jail sentence is 

prescribed and undergone, is compensation still recoverable.  

 In the present case, the facts are that the complainant approached the 

Magistrate under Section 138 of the Negotiable Instruments Act in a transaction 

where the accused had borrowed a sum of Rs.2.75 lakh from the complainant. 

When the complainant demanded the amount, the accused issued a cheque for 

the said amount which was returned as dishonoured due to insufficiency of 

funds. The requisite demand notice was sent by the complainant to the accused 

followed by the complaint. Ultimately, the accused was found guilty of the offence 

under Section 138, and was convicted, stating:  

“Considering the fact that this is an offence u/s 138 of the Negotiable 

Instruments Act I do not consider this to be a fit case to be proceeded under the 

Probation of Offenders Act. I am of the view that simple imprisonment for 4 

months for the offence u/s 138 of the Negotiable Instruments Act would meet the 

ends of justice. The accused is further directed to pay a compensation of 

Rs.2,75,000/- to the complainant u/s 357(3) of Cr.P.C. In default of payment of 

compensation, he shall undergo simple imprisonment for 1 month.”  

 The accused challenged the aforesaid judgment before the Court of 

Sessions, and the Appellate Court, by an order dated 27th April, 2006, confirmed 

the conviction, but reduced the sentence to imprisonment till rising of the Court. 

The order to pay compensation with the default clause was, however, sustained. 

The accused underwent imprisonment till the rising of the Court and also 

underwent the default sentence for non-payment of compensation. The second 

respondent filed CMP No.2018 of 2008 before the learned Judicial Magistrate 

under Section 421 of the Criminal Procedure Code for realising compensation by 

issuing a distress warrant against the accused. This CMP was allowed on 19th 
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July, 2008, and a distress warrant for the realisation of compensation was issued. 

A recalling petition filed by the accused was dismissed on 29th March, 2011. The 

High Court, by the impugned judgment dated 8th August, 2012, held that despite 

the fact that the default sentence was undergone, yet, under the provisions of the 

Code of Criminal Procedure, compensation was recoverable, and upheld the 

orders of the learned Judicial Magistrate.  

 Shri Siddharth Dave, learned counsel appearing on behalf of the Appellant, 

has argued before us that an accused who is directed to pay fine, or undergo 

sentence of which fine forms a part, and from which compensation is to be paid, 

then a court would proceed against the accused in the manner provided under 

Section 421 even though he may have undergone the default sentence awarded 

to him. However, if the sentence is of fine or sentence of which fine forms a part 

and there is no order of payment of compensation from the fine imposed, the 

court would have to record special reasons in writing before proceeding against 

the accused under Section 421. Likewise, compensation under Section 357(3) 

would be covered by the proviso if the accused has undergone the default 

sentence awarded and special reasons in writing would have to be recorded 

before action under Section 421 can be initiated. As in the present case, at the 

time of issuance of warrant, the Magistrate did not record special reasons in 

writing for proceeding against the accused person, the Division Bench judgment 

ought to be set aside.  

 Shri C.K. Sasi, learned counsel for the Respondent, has repelled the above 

submissions. According to the learned counsel, by operation of the deeming 

fiction contained in Section 431 Cr.P.C. compensation can be realized even if the 

accused had undergone the default sentence. The exception provided in the 

proviso to Section 421 is to achieve the object of payment of compensation to the 

victim of the offence. According to learned counsel, the purpose of Section 421 

being victim compensation, the provision must be liberally construed to meet the 

ends of justice. This being so, the Division Bench judgment cannot be faulted on 

any score.  

 Section 53 of the Indian Penal Code speaks of punishment to which 

offenders are liable under the provisions of the Code. Suffice it to say that fine is 

one of them, but compensation payable is not.  

 Also contained in Chapter III of the Penal Code which is headed “OF 

PUNISHMENTS” are the provisions of Sections 64 to 70. Section 64 recognises 

that it shall be competent to the Court which sentences an offender to state that, 

in default of payment of a fine, the offender shall suffer imprisonment. Section 65 
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sets the limit to which such imprisonment can go. Section 68 is important and 

reads as follows : 

 “68. Imprisonment to terminate on payment of fine.- The imprisonment 

which is imposed in default of payment of a fine shall terminate whenever that 

fine is either paid or levied by process of law.”  

Section 70, which is almost determinative of the point that has been 

argued in these appeals, reads as follows:  

“70. Fine leviable within six years, or during imprisonment – Death not to 

discharge property from liability.--The fine, or any part thereof which remains 

unpaid, may be levied at any time within six years after the passing of the 

sentence, and if, under the sentence, the offender be liable to imprisonment for a 

longer period than six years, then at any time previous to the expiration of that 

period; and the death of the offender does not discharge from the liability any 

property which would, after his death, be legally liable for his debts.”  

A conspectus of the judgments would show that compensation under the 

old Cr.P.C. was always recoverable as a part of fine, and that even after default 

imprisonment having been undergone, a fine could still be collected in the 

manner provided by Section 386. The requirement of special reasons was 

introduced by the amending Act of 1923. The special reasons outlined in the 

Bombay High Court judgment of 1935 as well as in the Mysore High Court 

judgment of 1964 would show that it is enough that sufficient reasons or some 

good reason be given in order that fine be realized even after default 

imprisonment has been undergone. The Courts held that despite the fact that the 

reach of Section 386(1) proviso was only qua warrants that issued after default 

imprisonment was undergone, yet, the principle of the proviso to Section 386(1) 

would apply even to warrants issued before default imprisonment was 

undergone. The law, therefore, till the enactment of the 1973 Code, made it clear 

that Section 386, and Section 70 IPC read together would lead to the conclusion 

that fines were recoverable even after default imprisonment was undergone, 

provided there were special reasons for recovery of the same. With the Code of 

1973 came an interesting change. Sub-section (3) was added to Section 357, 

which was an entirely new provision making it clear that the Court may, when 

passing judgment, order the accused to pay by way of compensation such amount 

as may be specified in the order to the person who has suffered loss or injury by 

reason of the act for which the accused person has been sentenced. This is 

provided that the Court imposes a sentence of which fine does not form a part. 

Another important change was made in Section 421(1). The proviso to the said 
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sub-section was altered because the 41st Law Commission Report, in 

recommending amendments to the old Section 386 stated, after noticing the 

Bombay High Court judgment in Digambar’s case (supra) as follows :  

“28.10. Fine should be recoverable when compensation has been ordered. 

– We notice that in the above judgment the fact that the complainant has been 

allotted part of the fine was not considered a relevant special reason for 

purposes of the proviso as it stands. A contumacious offender should not, in our 

opinion, be permitted to deprive the aggrieved party of the small compensation 

awarded to it by the device of undergoing the sentence of imprisonment in 

default of payment of the fine. When an order under Section 545 has been passed 

for payment of expenses or compensation out of fine, recovery of the fine should 

be pursued, and in such cases, the fact that the sentence of imprisonment in 

default has been fully undergone should not be a bar to the issue of a warrant for 

levy of the fine. We recommend that the proviso to section 386(1) should make 

this clear.”  

 Following paragraph 28.10, the words “or unless it made an order for the 

payment of expenses or compensation out of the fine under Section 357” was 

added to the proviso which was contained in old Section 386(1) and continued in 

Section 421(1).  

 At this juncture, it is important to note that in Vijayan v. Sadanandan K. 

(2009) 6 SCC 652, this Court held :  

“29. To appreciate the said legal position, the provisions of Section 431 are 

set out hereinbelow:  

“431. Money ordered to be paid recoverable as fine.—Any money (other 

than a fine) payable by virtue of any order made under this Code, and the method 

of recovery of which is not otherwise expressly provided for, shall be recoverable 

as if it were a fine:  

Provided that Section 421 shall, in its application to an order under Section 

359, by virtue of this section, be construed as if in the proviso to sub-section (1) 

of Section 421, after the words and figures ‘under Section 357’, the words and 

figures ‘or an order for payment of costs under Section 359’ had been inserted.” 

Section 431 makes it clear that any money other than a fine payable on account 

of an order passed under the Code shall be recoverable as if it were a fine which 

takes us to Section 64 IPC.  
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30. Section 64 IPC makes it clear that while imposing a sentence of fine, the 

court would be competent to include a default sentence to ensure payment of the 

same. For the sake of reference, Section 64 IPC is set out herein below:  

“64. Sentence of imprisonment for non-payment of fine.—In every case of 

an offence punishable with imprisonment as well as fine, in which the offender is 

sentenced to a fine, whether with or without imprisonment, and in every case of 

an offence punishable with imprisonment or fine, or with fine only, in which the 

offender is sentenced to a fine, it shall be competent to the court which sentences 

such offender to direct by the sentence that, in default of payment of the fine, the 

offender shall suffer imprisonment for a certain term, which imprisonment shall 

be in excess of any other imprisonment to which he may have been sentenced or 

to which he may be liable under a commutation of a sentence.”  

31. The provisions of Sections 357(3) and 431 CrPC, when read with 

Section 64 IPC, empower the court, while making an order for payment of 

compensation, to also include a default sentence in case of non-payment of the 

same.”  

 This statement of the law was reiterated in R. Mohan v. A.K. Vijaya Kumar, 

(2012) 8 SCC 721 (see paras 26 to 29).  

 These two judgments make it clear that the deeming fiction of Section 431 

Cr.P.C. extends not only to Section 421, but also to Section 64 of the Indian Penal 

Code. This being the case, Section 70 IPC, which is the last in the group of 

Sections dealing with sentence of imprisonment for non- payment of fine must 

also be included as applying directly to compensation under Section 357(3) as 

well. The position in law now becomes clear. The deeming provision in Section 

431 will apply to Section 421(1) as well, despite the fact that the last part of the 

proviso to Section 421(1) makes a reference only to an order for payment of 

expenses or compensation out of a fine, which would necessarily refer only to 

Section 357(1) and not 357(3). Despite this being so, so long as compensation 

has been directed to be paid, albeit under Section 357(3), Section 431, Section 70 

IPC and Section 421(1) proviso would make it clear that by a legal fiction, even 

though a default sentence has been suffered, yet, compensation would be 

recoverable in the manner provided under Section 421(1). This would, however, 

be without the necessity for recording any special reasons. This is because 

Section 421(1) proviso contains the disjunctive “or” following the 

recommendation of the Law Commission, that the proviso to old Section 386(1) 

should not be a bar to the issue of a warrant for levy of fine, even when a 

sentence of imprisonment for default has been fully undergone. The last part 
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inserted into the proviso to Section 421(1) as a result of this recommendation of 

the Law Commission is a category by itself which applies to compensation 

payable out of a fine under Section 357(1) and, by applying the fiction contained 

in Section 431, to compensation payable under Section 357(3).  

 As is well known, a legal fiction is not to be extended beyond the purpose 

for which it is created or beyond the language of the section by which it is 

created. For example, see Prakash H. Jain v. Marie Fernandes, (2003) 8 SCC 431 

at 438. However, once the purpose of the legal fiction is ascertained, full effect 

must be given, and it should be carried to its logical conclusion. This is clear from 

the celebrated passage in East End Dwelling Co. Ltd. v. Finsbury Borough Council, 

1951 (2) All ER 587 at 589:  

“if you are bidden to treat an imaginary state of affairs as real, you must 

surely, unless prohibited from doing so, also imagine as real the consequences 

and incidents which, if the putative state of affairs had in fact existed, must 

inevitably have flowed from or accompanied it. One of those in this case is 

emancipation from the 1939 level of rents. The statute says that you must 

imagine a certain state of affairs; it does not say that having done so, you must 

cause or permit your imagination to boggle when it comes to the inevitable 

corollaries of that state of affairs”.  

 The legal fiction enacted under Section 431 is not limited to “the purpose 

of this Act” unlike Section 6A of the Central Sales Tax Act, as was the case in 

Ashok Leyland Limited v. State of Tamil Nadu, (2004) 3 SCC 1 at para 32,76. Thus 

it is clear that the object of the legal fiction created by Section 431 is to extend for 

the purpose of recovery of compensation until such recovery is completed - and 

this would necessarily take us not only to Section 421 of the Cr.P.C. but also to 

Section 70 of the Penal Code, a companion criminal statute, as has been held 

above.  

 This being the case, we uphold the conclusion of the judgment dated 8th 

August, 2012 of the Division Bench of the Kerala High Court but for the reasons 

given in this judgment. The appeals are dismissed accordingly.  

******* 
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Indian penal code 

8. Sections 302,429 and 34 of IPC 
State of Uttar Pradesh and Ors. Vs. Sunil and Ors. 
Pinaki Chandra Ghose & Rohinton Fali Nariman, JJ.  

In the Supreme Court of India 
Date of Judgment - 02.05.2017 

Issue 
In the matter of appeal against acquittal of the charges framed under 

Sections  302,429 and 34 IPC. 
 
Relevant Extract 

 Present appeals have been directed against the judgment dated 23rd May, 
2008 passed by the High Court of Judicature at Allahabad in Criminal Appeal No. 
2968 of 2007 with Criminal (Jail) Appeal No. 2757 of 2007 and Capital Reference 
No. 12 of 2007, whereby judgment and order dated 04.04.2007 passed by the 
learned Additional Sessions Judge, Etawah in Sessions Trial No. 424 of 2000 was 
set aside and the Accused-Respondent was acquitted of the offence punishable 
Under Section 302 read with Section 34 of the Indian Penal Code. Capital 
Sentence Reference for confirmation of the death sentence was consequently 
rejected. 

 Brief facts necessary for adjudication of the present case are as follows: 
One Kumari Rekha Sengar (PW-2), who is the complainant in the present case, 
got a phone call from her mother Smt. Shashi Prabha (now deceased) at about 
11.00 to 11.30 pm on 02.09.2000 narrating that complainant's brother-in-law 
(Jeeja), namely, Suresh Pal Singh @ Guddu along with his friend had come to 
their house in Etawah, Uttar Pradesh, demanding Rs. 50,000/- from her father 
and on refusal to meet the demand, they became very angry. The complainant 
herself had a talk with her brother-in-law and tried to pacify him but she failed as 
he cut the telephone call. Later when the complainant failed to have further 
communication on telephone, she left for her parents' house from Delhi. On 
reaching her parents' house she saw dead bodies of her father, mother, two 
sisters and their pet dog. Law was set into motion after an FIR was registered by 
the complainant on the basis of written report. The said Suresh Pal Singh was 
arrested on 04.09.2000 and on the basis of the confessional statement made by 
the accused, a knife, blood-stained clothes and other articles were recovered by 
the Investigating Officer (PW-7) in the presence of PW-4 and recovery memo Ext. 
Ka-8 was made. Involvement of Respondent herein was also unearthed on the 
basis of the said confessional statement. After conclusion of the investigation 
charge-sheet was submitted before the learned Magistrate who committed the 
case to the Court of Additional Sessions Judge, Etawah, U.P. Accused Suresh Pal 
Singh died during the trial and therefore criminal proceedings against him stood 
abated. The Trial Court convicting the Accused Sunil Under Sections 302 & 429 
read with Section 34 of Indian Penal Code and awarded death sentence to him 
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and imposed a fine of Rs. 500/- for offence Under Section 429 of Indian Penal 
Code. 

 Being aggrieved, the Accused-Respondent preferred Criminal Appeal No. 
2968 of 2007 and Criminal (Jail) Appeal No. 2757 of 2007 before the High Court. 
Capital Sentence Reference No. 12/2007 was made by the Additional Sessions 
Judge, Etawah. The High Court by its judgment and order dated 23rd May, 2008 
set aside the order of conviction and sentence passed by the Trial Court and 
acquitted the Accused-Respondent. Consequently, Capital Sentence Reference No. 
12 of 2007 was rejected by the High Court. Hence, the State of U.P. and the 
complainant are before us by filing Criminal Appeal Nos. 1432-1434 of 2011 and 
Criminal Appeal Nos. 1423-1424 of 2011, respectively. 

 We have noticed that the High Court had allowed the criminal appeal of 
Accused-Respondent on the basis of failure on the part of the prosecution to 
prove its case beyond all reasonable doubt and on the basis of circumstantial 
evidence. The High Court in its finding made four important observations: (i) 
Evidence of PW-2 cannot be used against Respondent herein for the reason of 
improvement in statement; (ii) The testimony of PW-1 showing his conduct as 
against human nature is not worthy of credence for the reason that he did not 
actually see the Accused persons; (iii) Evidence of recovery of weapon and other 
articles may be relevant, but could not be relevant against Accused-Respondent 
herein; and (iv) Adverse inference cannot be drawn by the Court on refusal to 
give specimen palm impression in spite of the order of the Court. 

 We have heard the learned Counsel for the parties at considerable length. 
During the course of hearing, learned Counsel for the State of U.P. has submitted 
written arguments. It is the submission of the learned Counsel for Appellants that 
the case has been proved on the basis of circumstantial evidence. PW-1 has 
proved the factum of both Accused last seen together outside the main door of 
house of deceased. This witness also identified both the Accused before the Trial 
Court. Memo of recovered articles as a result of disclosure statement was not 
only admissible against Accused Suresh Pal (now deceased) but is also 
admissible against Accused-Respondent herein. It was further submitted that 
confessional statement of the co-accused who died pending trial is relevant 
against the Accused-Respondent also. He therefore relied upon the judgment of 
this Court in the case of Haroon Haji Abdulla v. State of Maharashtra 
MANU/SC/0060/1967 : AIR 1968 SC 832 : (1968) 2 SCR 641. 

Learned Counsel for the State of U.P. concluded his arguments by 
submitting that the prosecution version was not only corroborated by medical 
evidence of PW-5 and PW-6 but was also confirmed by FSL Report, which proved 
presence of human blood on the weapon of murder and clothes of both the 
accused. Since comparison of finger-prints and foot-prints were not clear, the 
Trial Court directed both the Accused to give fresh foot-prints and finger-prints. 
On refusal to comply with this order by the Accused for almost five years, even 
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when the same was upheld in criminal revision before the High Court, the 
National Crime Records Bureau, New Delhi and the Trial Court had rightly 
treated it as an adverse inference against the Accused-Respondent herein. 

 Learned Counsel appearing for the Accused-Respondent, on the other 
hand, submitted that the recovery of bag and articles (Ext. 1) cannot be made 
admissible against co-accused who is Respondent herein. Prosecution has not 
produced any witness or evidence to connect the Accused-Respondent with 
recovered bag or articles. The complainant (PW-2) has also improved her 
statement apropos presence of the Accused-Respondent. But, surprisingly, there 
was no mention of name or other details of the Accused-Respondent either in the 
written complaint/FIR or in the statement made before police. Learned Counsel 
for the Accused-Respondent stoutly defended his client by concluding that 
drawing adverse inference against the Accused due to his refusal to give 
specimen palm impression was not justified as earlier palm impression report 
came in negative and application moved by the Accused praying for sending 
footprints and fingerprints to some other laboratory was rejected by the Trial 
Court vide order dated 09.01.2007. 

 After careful perusal of the evidence and material on record, we are of the 
considered opinion that the following question would play a crucial role in 
helping us reaching an upright decision: 

Whether compelling an Accused to provide his fingerprints or footprints 
etc. would come within the purview of Article 20(3) of the Constitution of India 
i.e. compelling an Accused of an offence to be a "witness" against himself? 

It would be relevant to quote Article 20(3) of the Constitution of India 
which reads as follows: 

Article 20: Protection in respect of conviction for offences. 

(1) ... ... ... 

(2) ... ... ... 

(3) No person Accused of any offence shall be compelled to be a witness against 
himself. 

 The answer to the question above-mentioned lies in judicial 
pronouncements made by this Court commencing with celebrated case of State of 
Bombay v. Kathi Kalu Oghad and Ors. MANU/SC/0134/1961 : (1962) 3 SCR 10, 
wherein it was held: 

To be a witness' may be equivalent to 'furnishing evidence' in the sense of 
making oral or written statements, but not in the larger sense of the expression 
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so as to include giving of thumb impression or impression of palm or foot or 
fingers or specimen writing or exposing a part of the body. 'Furnishing evidence' 
in the latter sense could not have been within the contemplation of the 
Constitution-makers for the simple reason that - thought they may have intended 
to protect an Accused person from the hazards of self incrimination, in the light 
of the English Law on the subject - they could not have intended to put obstacles 
in the way of efficient and effective investigation into crime and of bringing 
criminals to justice. The taking of impressions or parts of the body of an Accused 
person very often becomes necessary to help the investigation of a crime. It is as 
much necessary to protect an Accused person against being compelled to 
incriminate himself, as to arm the agents of law and the law courts with 
legitimate powers to bring offenders to justice. 

 We may quote another relevant observation made by this Court in the 
case of Kathi Kalu Oghad, (supra). 

When an Accused person is called upon by the Court or any other 
authority holding an investigation to give his finger impression or signature or a 
specimen of his handwriting, he is not giving any testimony of the nature of a 
'personal testimony'. The giving of a 'personal testimony' must depend upon his 
volition. He can make any kind of statement or may refuse to make any 
statement. But his finger impressions or his handwriting, in spite of efforts at 
concealing the true nature of it by dissimulation cannot change their intrinsic 
character. Thus, the giving of finger impressions or of specimen writing or of 
signatures by an Accused person, though it may amount to furnishing evidence in 
the larger sense, is not included within the expression 'to be a witness. 

 In Selvi v. State of Karnataka MANU/SC/0325/2010 : (2010) 7 SCC 
263, a three-Judge Bench of this Court while considering testimonial 
character of scientific techniques like Narco analysis, Polygraph 
examination and the Brain-Electric activation profile held that 

145. The next issue is whether the results gathered from the 
impugned tests amount to 'testimonial compulsion', thereby attracting the 
prohibition of Article 20(3). For this purpose, it is necessary to survey the 
precedents which deal with what constitutes 'testimonial compulsion' and 
how testimonial acts are distinguished from the collection of physical 
evidence. Apart from the apparent distinction between evidence of a 
testimonial and physical nature, some forms of testimonial acts lie outside 
the scope of Article 20(3). For instance, even though acts such as 
compulsorily obtaining specimen signatures and handwriting samples are 
testimonial in nature, they are not incriminating by themselves if they are 
used for the purpose of identification or corroboration with facts or 
materials that the investigators are already acquainted with. The relevant 
consideration for extending the protection of Article 20(3) is whether the 
materials are likely to lead to incrimination by themselves or 'furnish a link 
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in the chain of evidence' which could lead to the same result. Hence, 
reliance on the contents of compelled testimony comes within the 
prohibition of Article 20(3) but its use for the purpose of identification or 
corroboration with facts already known to the investigators is not barred. 

146. It is quite evident that the narco analysis technique involves a 
testimonial act. A subject is encouraged to speak in a drug-induced state, 
and there is no reason why such an act should be treated any differently 
from verbal answers during an ordinary interrogation. In one of the 
impugned judgments, the compulsory administration of the narco analysis 
technique was defended on the ground that at the time of conducting the 
test, it is not known whether the results will eventually prove to be 
inculpatory or exculpatory. We have already rejected this reasoning. We 
see no other obstruction to the proposition that the compulsory 
administration of the narco analysis technique amounts to 'testimonial 
compulsion' and thereby triggers the protection of Article 20(3). 

 Thus, we have noticed that albeit any person can be directed to give his 
foot-prints for corroboration of evidence but the same cannot be considered as 
violation of the protection guaranteed Under Article 20 (3) of the Constitution of 
India. It may, however, be noted that non-compliance of such direction of the 
Court may lead to adverse inference, nevertheless, the same cannot be 
entertained as the sole basis of conviction. 

 In a case where there is no direct witness to prove the prosecution case, 
conviction of the Accused can be made on the basis of circumstantial evidence 
provided the chain of the circumstances is complete beyond all reasonable doubt.  

 From a perusal of the evidence on record, it could without any hesitation 
be said that the basic foundation of the prosecution had crumbled down in this 
case by not connecting the Respondent with the incident in question. And when 
basic foundation in criminal cases is so collapsed, the circumstantial evidence 
becomes inconsequential. In such circumstances, it is difficult for the Court to 
hold that a judgment of conviction could be founded on the sole circumstance 
that recovery of weapon and other articles have been made. 

 After examining every evidence and material on record meticulously and 
in the light of the judgments cited above, we are of the considered opinion that 
the prosecution has miserably failed to connect the occurrence with Respondent 
herein. Resultantly, the judgment and order passed by the High Court setting 
aside of conviction order passed by the Trial Court is hereby upheld. 

The appeals are, accordingly, dismissed. 

******* 
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9. Sections306 & 498-A of IPC 
Chandra Sekhar Patnaik Versus State of Orissa  
Satrughana Pujahari , J. 

In the High Court of orissa, cuttack 
Date of Judgment: 04.05.2017 

Issue 
Conviction for  abetment of suicide and cruelty by husband  or relatives 

of husband in connection with the demand of dowry –Sentenced  to under go 
rigorous imprisonment  for 7 years and fine for committing offence under 
section 306 IPC and rigorous imprisonment  for two years with fine for 
committing offence under section 498 –A  IPC –challenged. 
 

This appeal arises out of the judgment of conviction and order of sentence 
dated 09.01.1992 of the learned Assistant Sessions Judge-cum-C.J.M., Ganjam in 
Sessions Case No.13 of 1990 holding the appellant guilty under Sections 306 and 
498-A of the Indian Penal Code, 1860 (for short “the IPC”) and sentencing him to 
undergo R.I. for a period of 7 years with a fine of Rs.3,000/-, in default, to 
undergo R.I. for a further period of six months under Section 306 of IPC and R.I. 
for two years with fine of Rs.2000/-, in default, to undergo R.I. for a further 
period of four months under Section 498-A of IPC. 
 

 Prosecution case in a nutshell is that on 12.09.1988the informant – 
Judhistir Patnaik of village- Bananaipur (P.W.12) lodged F.I.R. (Ext.16) at Hinjili 
Police Station wherein it has been stated that marriage of his daughter – Kaberi 
was solemnized with Chandra Sekhar Patnaik (appellant) of Kaithabeda under 
Hinjili Police Station. The informant gave articles in the marriage according to his 
capacity, but in-laws of his daughter used to demand agricultural land to an 
extent of Ac.2.00 and cash of Rs.20,000/- and used to taunt and harass his 
daughter. It was further complained that due to nonfulfillment of demand of 
dowry, in the night of 10.09.1988 his daughter was compelled to commit suicide. 
On the basis of the F.I.R., Hinjili P.S. Case No.56 dated 14.09.1988 was registered 
against family members of deceased’s father-in-law under Section 304-B of IPC 
and the police seized incriminating materials, dead body was sent for 
postmortem examination where an abrasion on the back of left arm and ligature 
mark on the neck were found. According to the concerned doctor, cause of death 
of the deceased was due to asphyxia as a result of antemortem hanging. Upon 
investigation, charge-sheet for the offence punishable under Sections 306 read 
with Section 498-A of IPC was submitted against the appellant alone before the 
competent Court who committed the case to the Court of Sessions for trial. The 
appellant having pleaded not guilty to the charge, to prove its case against the 
appellant, prosecution examined 18 witnesses and exhibited 28 documents and 
M.Os.I and II. In defence 3 documents were proved. Incriminating evidence was 
put to the appellant under Section 313 of Cr.P.C. in which he submitted that he 
was falsely implicated in the case. On appreciation of the evidence and materials 
placed on record, the learned trial court held that the deceased committed 
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suicide due to continuous cruelty caused to her in connection with demand of 
dowry and the appellant having abetted the commission of suicide held, guilty of 
the charge under Sections 306 and 498-A of IPC and sentenced him as aforesaid. 
 

The learned counsel for the appellant at the very outset submitted that 
there being no iota of evidence that the appellant subjected the deceased to 
cruelty in connection with demand of dowry and there being nothing on record 
to support a case of abetment of suicide, the impugned judgment of conviction 
and order of sentence needs interference. 
 

Assailing such contention, the learned counsel for the State contended that 
there being overwhelming evidence in support of charge under Sections 498-A 
and 306 of IPC, the impugned judgment of conviction and order of sentence 
needs no interference. 
 

Contentions raised at the Bar need careful evaluation of oral and 
documentary evidence to reach at a conclusion as to whether the finding of guilt 
recorded by the trial court is on the basis of evidence on record. 
 

The contention of the learned counsel for the appellant in essence was that 
the finding of the trial court holding the appellant guilty under the aforesaid 
provisions is based on surmises and conjectures. The other contention is that the 
trial court has misread and misinterpreted the averments emanating from Exts.1 
to 4 and Exts.A and B and being swayed by the fact that the deceased committed 
suicide, reached to an erroneous conclusion against the appellant. From the very 
inception the defence has taken a stand that the father-in-law of the deceased 
had given her some gold ornaments including a “gold necklace” but during first 
visit of the deceased to her parental home after marriage, her father who was in 
need of money had pledged such gold necklace in a Bank and when despite 
repeated approach of the deceased, her father failed to redeem the mortgaged 
ornaments, on frustration and despire the fragile weak minded deceased 
committed suicide. Keeping such contention in mind, it is essential to sift the 
evidence of prime prosecution witnesses. P.W.1 is the sister of the deceased. Her 
evidence revealed that prior to the marriage there was no demand for dowry but 
in the marriage alter, the family members of the appellant demanded 10 varanas 
(Ac.2.00) of paddy lands towards dowry and they having failed to satisfy such 
demand of dowry the family members of the appellant started ill-treating her 
sister. In cross-examination made by the defence, this witness has admitted that 
at the time of marriage, on behalf of the appellant one gold necklace and one set 
of ear ring were provided to her sister. She, however, denied the defence 
suggestion that her father had mortgaged those gold ornaments and when failed 
to redeem the mortgage despite repeated demands by her sister, she 
apprehended ill-treatment from her in-laws. Her evidence further revealed that 
she had stated before the Investigating Officer that her father had mortgaged all 
ornaments of the deceased in Rushikulya Gramya Bank and for that, she became 
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apprehensive that she might be subjected to torture by the appellant and his 
parents. P.W.12, the father of the deceased who had set the law into motion, 
taking a leaf out of the evidence of P.W.1, has deposed that his daughter denied to 
proceed to her marital home alleging ill-treatment by the members of her in-
laws’ family as he failed to provide 10 varanas (Ac.2.00) of land. This witness has 
also added that they having failed to meet the demand of dowry, the in-laws of 
his daughter did not allow the deceased to proceed to her parental home. This 
witness, however, denied to have mortgaged the gold necklace and ear ring of his 
daughter given by her father-in-law. This witness has also conceded that there is 
no demand of dowry by the appellant before the marriage. However, this witness 
denied the defence suggestion that he had stated before the I.O. that he had 
mortgaged the gold necklace and ear ring of his daughter by her in-laws. P.W.13 
is the brother of the deceased. He has stated that the family members of the 
appellant had demanded Ac.2.00 of land and a sum of Rs.10,000/- as dowry. This 
witness has also denied the defence suggestion that he had stated before the I.O. 
that they had mortgaged gold ornaments of their sister which ornaments were 
given by her father-in-law. This P.Ws.1, 12 and 13 are sister, father and brother 
of the deceased respectively. None of them whispered a single word that it was 
the appellant who demanded dowry nor they have stated that in presence of the 
appellant his parents demanded dowry. Similarly, P.Ws.1, 12 and 13 never stated 
a single word that it was the appellant who subjected the deceased to 
harassment and cruelty for nonsatisfaction of dowry. All the witnesses have 
stated that the family members of the appellant demanded dowry and they 
subjected the deceased to cruelty for such non-payment of dowry. This material 
piece of evidence, however, has not been taken note of by the learned trial court. 
Possibly, a piece of evidence has escaped the notice of the learned trial court and 
on misconception of fact, affirmatively has held that it was the appellant who 
subjected the deceased to continuous torture for her inability to meet the 
demand of dowry. 
 

The matter does not end there. The prosecution placed much reliance on 
the series of letters written by the deceased to her parents marked as Exts.1 to 4 
to hold that the deceased was subjected to cruelty for non-payment of dowry 
articles. Ext.1 is the letter dated 12.03.1986 said to have been written by the 
deceased and relied upon by the prosecution. In that letter the deceased 
requested her mother to send her father with her gold necklace, for withholding 
of which she is being regularly taunted by her in-laws. In the said letter she has 
indicated that she did not bring even ACHU & SINDURA from her parental home 
and when their gold necklace withheld by her parents she is apprehending 
danger. However, in this letter she has stated that she was living happily in the 
in-laws’ house except for that gold necklace. Ext.2 is the letter dated 04.04.1986 
wherein she has reiterated her demand to send her father with their gold 
necklace as she is continuously apprehending danger for withholding their gold 
necklace. Ext.3 is another letter dated 15.04.1986 where the deceased has further 
reiterated to send their gold necklace without further delay where it is also 
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stated that she is spending her life happily. Ext.4 is another letter dated 
01.05.1986 where she questioned her mother as to why her father not sending 
back their gold necklace ? The inference drawn from Exts.1 to 4 leads to one and 
only conclusion that the parents of the deceased when kept back the gold 
necklace given to her by her in-laws, she made repeated requests through such 
correspondences to get back that gold ornaments to avoid any untoward 
situation. In all such exhibits, the deceased as appeared, apprehended danger to 
her life for withholding gold necklace given by her in-laws. Prosecution when 
heavily relied upon those documentary evidence and when inferences drawn 
from all such documents supports the defence version taken from very inception, 
I find the trial court has failed to consider such documentary evidence in its 
proper perspective. The evidence of the Investigating Officers (P.Ws.17 and 18) 
unerringly revealed that P.Ws.1, 12 and 13 had stated before them that they had 
mortgaged the gold ornaments of the deceased. The omission to state such 
material facts in their respective evidence, P.Ws.1, 12 and 13 have suppressed 
the genesis and origin of the occurrence casting a serious reflection on the 
bonafides of the prosecution. 
 

Thus, on careful evaluation of the evidence of the prime prosecution 
witnesses, I am convinced that the appellant never demanded any dowry articles 
in shape of agricultural land and money and he never subjected his wife, the 
deceased to any harassment and cruelty, all the witnesses have inculpated the in-
laws of the deceased and none of them had whispered a single word inculpating 
the appellant. In this background, the evidence of P.Ws.3 and 5 that on the 
previous night of the occurrence they had seen the appellant and his father 
assaulting the deceased in front of his house demanding Rs.20,000/- is a bundle 
of falsehood and cannot be relied upon. The witnesses may lie but circumstances 
do not. The evidence revealed that P.Ws.3 and 5 were in loggerheads with the 
appellant’s family over the years. It is highly possible and probable as contended 
on behalf of the appellant that once those arch enemies found the deceased 
committed suicide, they conspired between them and created a cock and bull 
story to teach lesson to the appellant’s family taking undue advantage of the 
situation. Moreover, this P.Ws.3 and 5 have contradicted each other in material 
particulars of the case. P.W.3 has stated that Antaryami Patnaik, the father of the 
appellant threatened the deceased to kill unless her father pays Rs.20,000/- 
towards dowry where Gauri Sankar Patnaik, the younger brother of the appellant 
appeared and kicked the deceased on her neck and the appellant carried the 
deceased inside home and closed the door. P.W.5 on the other hand, has stated 
that they noticed Antaryami Patnaik holding the tuff of hair of the deceased and 
the appellant and his brother inflicting kicks on the deceased and all of them 
carried the deceased inside. When both of them were on the outer verandah of 
P.W.3’s house the different narration of some events leads to one and only 
conclusion that they had not seen any such incident and intending to take 
revenge against the appellant’s family with whom they are in loggerheads with 
civil dispute over the decades deposed falsehood. Both these witnesses have also 
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stated before the Investigating Officer that they are in inimical terms with the 
appellant’s family over the years. 
 

No doubt, it is well settled law that enmity by itself cannot be a ground for 
total rejection of their evidence. Merely because there subsisted enmity between 
the witnesses, on the one hand, and the accused on the other is not sufficient to 
throw overboard the testimony of the witnesses unless there is further material 
on which the testimony can be doubled. Where there is enmity between the 
prosecution witnesses and the accused, the evidence has to be scrutinized with 
greater care, which means that the evidence has to be tested carefully in the 
crucible of probabilities. In the backdrop of such settled law, the evidence of 
P.Ws.3 and 5 revealed that a narrow land intervened between their house and 
the house of the appellant. They claimed to be present on the outer verandah of 
the P.W.3 but when they narrated the incident differently touching the material 
aspect of the incident, no implicit reliance can be placed on such tainted 
evidence. On the contrary, the evidence of P.W.2 reveals that he is the immediate 
neighbour of the appellant there being a small wall intervening the houses. He is 
the first person who reached the site on the morning when he heard cry of 
inmates and on his arrival he found the deceased committed suicide by hanging. 
P.Ws.3 and 5, however, did not whisper a word if they had seen the deceased 
committing suicide by hanging. This P.W.2 has also added that he did not hear 
any commotion in the house or in front of the house of the appellant on that 
night. His evidence further reveals that there is a half partitioned wall between 
the house of the appellant and his house and everything in the house of the 
appellant is visible from his house. This witness is not declared hostile. He has 
supported the prosecution case as to suicidal death of the deceased by hanging. 
He had seen Kaberi (deceased) still hanging from the beam with a rope around 
her neck. That rope was cut by the appellant and the body was brought down. He 
poured water on the face of the deceased hoping against hope that the deceased 
may breath to life but it proved otherwise. This evidence of P.W.2 cuts at the root 
of the tainted testimony of P.Ws.3 and 5. No implicit reliance can be placed on 
such testimony in a serious case of this nature where those witnesses as 
appeared were interested in implicating the appellant. 
 

I have given my anxious consideration in the matter and studied the 
evidence of the prosecution witnesses vis-à-vis the judgment of the lower court. 
In my considered opinion, the evidence adduced against the appellant does not 
establish the case under Sections 306 and 498-A of IPC on any count. On the basis 
of such nature of evidence of the prosecution witnesses, conviction of the 
appellant cannot be sustained. 
 

That apart, record reveals in substance that the deceased stayed back in 
her parental house over two years and despite repeated approach of husband 
and in-laws she denied to proceed. In such situation, on the application of the 
father-inlaw of the deceased, a community meeting was convened where on the 
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repeated direction of the community chief, the P.W.12 having no other 
alternative but to send the deceased to her inlaws house on 09.09.1988. The 
circumstances lead to one and only conclusion that when the father of the 
deceased did not redeem her gold ornaments apprehending danger to her life the 
deceased did not venture to join the matrimonial home and when she was 
compelled to proceed against her choice in all probabilities the emotionally 
surcharged and weak in mind and endurance, the deceased committed suicide in 
fear and apprehension planted in her mind apparently brought the eventual 
tragedy. Such an event will not constitute the offence or establish guilt of the 
appellant either under Section 498-A or Section 306 of IPC. 
 

The concept of mental cruelty depends upon the milieu and the strata from 
which the persons come from and definitely has an individualistic perception 
regard being had to one’s endurance and sensitivity. It is difficult to generalize 
but certainly it can be appreciated in a set of established facts, as held by the 
Apex Court in the case of K.V. Prakash Babu vrs. State of Karnataka, 2017 (I) OLR 
(SC) 371. Further, the Apex Court in the said case held that there is no denial of 
the fact that the cruelty need not be physical but a mental torture or abnormal 
behaviour that amounts to cruelty or harassment in a given case. It will depend 
upon the facts of the said case. 
 

In the instant case, as the evidence would limpidly show that the deceased 
developed a sense of fear that her inlaws would taunt her vigorously and she 
would be subjected to harassment and cruelty since her father failed to redeem 
the mortgage of her gold ornaments and unable to digest such humiliation she 
committed suicide. It is manifest that the deceased was under constant fear 
which has no boundary and the seed of apprehension planted in mind so severely 
that has brought the eventual tragedy. But, such an event will not constitute the 
offence or establish the guilty of the appellant under Section 306 of IPC. I would 
repeat that there is no pinch of evidence brought on record that the appellant 
ever demanded dowry and subjected the deceased to cruelty for her inability to 
meet such demand. 
 

Consequently, for the aforesaid reasons, this criminal appeal is allowed. 
The conviction under Sections 306 and 498-A of IPC is set-aside. The appellant is 
acquitted of the charge. The bail bonds shall stand cancelled and surety 
discharged. L.C.R. received be sent back forthwith along with a copy of the 
Judgment. 

******* 
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Evidence Act 

10. Sections 63 , 64 and 65 of Evidence Act 
Trilochan Parida  Versus Purna Chandra Nanda and another  
Dr. A. K. Rath, J.  

In  the High Court Of Orissa: Cuttack 
Date of Judgment:01.05.2017 

Issue  
In the matter of leading secondary evidence. 

Relevant Extract 
 

This petition challenges the order dated 21.2.2014 passed by the learned 
Civil Judge (Senior Division), Udala, Mayurbhanj in Civil Suit No.63 of 2012. By 
the said order, the learned trial court allowed the application of the plaintiff to 
accept the photostat copy of Panchayat Bantan Patra as secondary evidence. 
 

Opposite party no.1 as the plaintiff instituted Civil Suit No.63 of 2012 in 
the court of the learned Civil Judge (Senior Division), Udala, Mayurbhanj for 
declaration of easementary right, mandatory and permanent injunction 
impleading the petitioner and proforma opposite party no.2 as defendants. The 
case of the plaintiff is that Late Raj Kishore Parida, the father of defendant no.1 
and proforma defendant no.2 and two others were the joint recorded owners of 
homestead appertaining to Sabik Khata No.28 and Jantrida under Sabik Khata 
No.26 of Mouza-Nagabani. The property was amicably partitioned between the 
parties. Raj Kishore got land measuring 11 gunths towards South in East-West 
direction. After death of Raj Kishore, his two sons i.e., both the defendants, 
amicably partitioned the property keeping the provisions of road for their joint 
use towards north with width-18. In the said partition, Jaykrushna got western 
side. It was decided that the road towards north will be used by both of them for 
ingress and egress to public road. It is further pleaded that he purchased the 
share of Jay Krushna proforma defendant no.2 by means of two sale deeds dated 
24.11.1981. He constructed a dwelling house and used the suit passage for 
ingress and egress. The land purchased by the plaintiff has been recorded in his 
name. 
 

Pursuant to issuance of summons, defendant no.1 entered appearance and 

filed the written statement denying the assertion made in the plaint. It is stated 

that there is no passage. The land of defendant no.2 is adjacent to public road and 

thus the plea of existence of no passage to public road is not correct. The 

defendant no.2 also filed a written statement contending inter alia that there is a 

passage in between the land of defendant nos.1 and 2. While the matter stood 

thus, the plaintiff filed an application to accept the photostat copy of Panchayat 

Bantan Patra as secondary evidence on the ground that he has procured the same 

from defendant no.2. It is stated that defendant no.2 has filed objection to the 
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petition of the plaintiff for production of original document on the ground that he 

is an old man of 90 years and has lost his memory. He could not remember where 

the original was kept. Earlier, the Court has directed defendant no.2 not to 

produce the original Bantan Patra without leave of this Court. In course of 

crossexamination of defendant no.1, since document was not filed, the court had 

to accept the photostat copy of the same as secondary evidence. It is further 

stated that defendant no.1 was a party to the said document. The defendant no.1 

filed objection to the same. It is stated that there is no whisper in the plaint with 

regard to the said document. After closure of the evidence from the side of the 

plaintiff, the petition has been filed. There is no material on record that the 

document sought to be produced as secondary evidence was made from the 

original. The photostat copy of the document is not admissible unless it is proved 

to be genuine. Defendant no.2 supported the case of the plaintiff. The learned 

trial court assigned the following reasons and allowed the application. 

“Previously, this Court has given observation with a direction to Defendant No.2 

not to produce the said ‘Bantan Patra’ before the Court any stage during trial 

without leave of the Court. The said order was not challenged by defendant No.2. 

In other word, he has accepted the fact of existence of such ‘Bantan Patra’. 

Admittedly, the plaintiff has not relied upon such document during filing of the 

plaint. But it is a subsequent development came through the cross-examination 

of Defendant No.2 himself. The defendant No.2 had brought the fact from the 

mouth of the plaintiff for which the plaintiff compelled to adduce evidence on 

such fact. The plaintiff has issued notice as per Sec.66 of Indian Evidence Act. 

Thereafter, he produced the said photo copy of original. As such, he is authorized 

to give secondary evidence relating to said ‘Bantan Patra’. It is needless to say 

that document shall go through proper examination and cross-examination.” 

 
Heard Mr. Mishra, learned Advocate for the petitioner and Mr.Samantray, 

learned Advocate for opposite party no.1. 
 

On an interpretation of Sections 63 and 65(a) of the Evidence Act, the 
apex Court in the case of Smt.J.Yashoda v. Smt. K.Shobha Rani, AIR 2007 SC 
1721 held : 

 
“7. Secondary evidence, as a general rule is admissible only in the 

absence of primary evidence. If the original itself is found to be 
inadmissible through failure of the party, who files it to prove it to be valid, 
the same party is not entitled to introduce secondary evidence of its 
contents. 

 



43 
 

8. Essentially, secondary evidence is an evidence which may be given 
in the absence of that better evidence which law requires to be given first, 
when a proper explanation of its absence is given. The definition in Section 
63 is exhaustive as the Section declares that secondary evidence "means 
and includes" and then follow the five kinds of secondary evidence. 

 
9. The rule which is the most universal, namely that the best evidence 

the nature of the case will admit shall be produced, decides this objection 
that rule only means that, so long as the higher or superior evidence is 
within your possession or may be reached by you, you shall give no inferior 
proof in relation to it. Section 65 deals with the proof of the contents of the 
documents tendered in evidence. In order to enable a party to produce 
secondary evidence it is necessary for the party to prove existence and 
execution of the original document. Under Section 64, documents are to be 
provided by primary evidence. Section 65, however permits secondary 
evidence to be given of the existence, condition or contents of documents 
under the circumstances mentioned. The conditions laid down in the said 
Section must be fulfilled before secondary evidence can be admitted. 
Secondary evidence of the contents of a document cannot be admitted 
without nonproduction of the original being first accounted for in such a 
manner as to bring it within one or other of the cases provided for in the 
Section.  
 

The present case may be examined on the anvil of the decision cited above. 

On a conspectus of the plaint, it is evident that there is no pleading with regard to 

previous partition nor the said document has been relied upon. The plaintiff 

failed to explain as to under what circumstances the photostat copy was 

prepared. After closure of evidence of the plaintiff, the application was filed. No 

foundation was laid by the plaintiff to lead the secondary evidence. Since the 

conditions enumerated in Clause (a) of Section 65 of the Indian Evidence Act had 

not been satisfied, the learned trial court fell into patent error of law in accepting 

the photostat copy of the document as secondary evidence. 

 
In the wake of the aforesaid, the order dated 21.2.2014 passed by the 

learned Civil Judge (Senior Division), Udala, Mayurbhanj in Civil Suit No.63 of 

2012 is quashed. The petition is allowed. There shall be no order as to costs. 

******* 
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11. Section 112 of  the Evidence Act. 
Ranjan Kumar Behera @ Naik versus Domburudhar Behera and others  
Dr. A.K. Rath, J.  

In the High Court of Orissa: Cuttack 
Date of Judgment: 01.05.2017 

Issue 
Factors to be considered at the time of allowing an application for DNA 

test for ascertaining the parentage of the party. 
 

 

Relevant Extract 
 
 

This petition challenges the order dated 13.11.2014 passed by the learned 

Civil Judge (Sr. Divn.), Jeypore in C.S. No.62 of 2009, whereby learned trial court 

allowed the application of the plaintiff for conducting the DNA test of the plaintiff 

and defendant no.1. 

 

Opposite party no.1 as plaintiff instituted the suit for declaration that he is 

not the father of the defendant no.1 (petitioner herein), permanent injunction 

and certain other ancillary reliefs impleading the petitioner as well as opposite 

party nos.2 and 3 as defendants. The petitioner is defendant no.1 in the suit. The 

case of the plaintiff is that the marriage between the plaintiff and defendant no.3 

was solemnized in the year 1979 according to Hindu customs and rites. After 

marriage, the defendant no.3 resided in the house of the plaintiff. Prior to the 

marriage, the defendant no.3 had affairs with defendant no.2. While the matter 

stood thus, defendant no.3 gave birth to defendant no.1 in the year 1981. 

Defendant no.3 had extra marital relationship with defendant no.2 even after 

marriage. In the village meeting, she confessed the same. Dissension cropped up 

in the family. From 1.5.1986, the defendant nos.2 and 3 are living together as 

husband and wife. It is further stated that his father-in-law admitted the 

defendant no.1 in the school describing him as the son of the plaintiff without his 

knowledge. In the electoral roll, defendant no.1 has been described as the son of 

the plaintiff. The electoral roll prepared without his knowledge. On 01.07.2009, 

the defendant no.1 married to one Meenakshi Choudhury. He forcibly entered 

into the house of the plaintiff for which F.I.R. was lodged. 

 

Pursuant to issuance of summons, the defendant no.1 entered appearance 

and filed written statement-cum-counter claim praying, inter alia, for a 

declaration that he is the legitimate son of the plaintiff and defendant no.3 during 

subsistence of their lawful wedlock and certain other ancillary reliefs. 

 

In course of hearing, the plaintiff had examined as P.W.1. At this juncture, 

application was filed by the plaintiff to conduct D.N.A. test of the plaintiff and 
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defendant nos.1 and 2. Defendant no.1 filed objection to the same stating therein 

that the plaintiff is his father. Since his birth, he resided with the plaintiff. He has 

married and leading a blissful marital life. In the event, he will be compelled to 

give blood sample for D.N.A. test, the result of the test will hamper his prestige, 

which cannot be compensated with money. The plaintiff cannot compel him to 

give blood for D.N.A. test. There is sufficient evidence on record to show the 

paternity of the plaintiff and legitimacy of the defendant no.1. 

 

 Learned trial court came to hold that the material record reveals that 

marriage between the plaintiff and defendant no.3 was solemnized in the month 

of ‘Baisakh’ in the year 1979 as per the Hindu customs and rites. After marriage, 

defendant no.3 resided in the house of the plaintiff. The plaintiff had alleged that 

prior to marriage defendant no.3 had illicit relationship with defendant no.2. The 

same was discovered subsequently. The plaintiff had sexual intercourse with 

defendant no.3 for about six months against her desire. The plaintiff had alleged 

that defendant no.3 gave birth to defendant no.1 because of the illicit relationship 

with defendant no.2. It further held that defendant no.1 was born during 

continuance of a valid marriage between the plaintiff and defendant no.3. The 

marriage between the plaintiff and defendant no.3 was not dissolved till the year 

1986. There is no clear evidence on record that the plaintiff at any point of time 

did not have access to the defendant no.3 before birth of defendant no.1. Having 

recorded such a finding, learned trial court abruptly directed the D.N.A. test of 

the plaintiff and defendant no.1. 

 

Mr. Dash, learned counsel for the petitioner, submitted that defendant no.1 

is the son of the plaintiff. At the time of institution of the suit, defendant no.1 was 

30 years. Defendant no.1 married to one Meenakshi Choudhury and leading a 

blissful marital life. Out of their wedlock, two children are born. In order to 

deprive the defendant no.1 from the property, the plaintiff has instituted the suit. 

Defendant no.1 will suffer ignominy, in the event his blood sample is collected for 

D.N.A. test. Right of privacy of defendant no.1 cannot be pervaded by directing 

D.N.A. test. There must be strong prima facie case before directing D.N.A. test. 

There is no finding with regard to the same. In view of the same, the impugned 

order is vitiated. 

 

Per contra, Mr. Mishra, learned counsel for the opposite party no.1 

supported the impugned order. He submitted that the plaintiff is not the father of 

the defendant no.1. When the paternity of defendant no.1 is dispute, the same can 

be resolved only when D.N.A. test is conducted. Learned trial court has rightly 
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allowed the application. He relied upon the decisions of the apex Court in the 

case of Nandlal Wasudeo Badwaik vs. Lata Nandlal Badwaik and another, AIR 

2014 SC 932 and Dipanwita Roy vs. Ronobroto Roy, AIR 2015 SC 418. 

 

Before proceeding further, it is apt to refer the decision of the apex 

Court in the case of Bhabani Prasad Jena v. Convenor Secretary, Orissa State 

Commission for Women and Another, AIR 2010 SC 2851. The apex Court held 

thus: 

 

“13. In a matter where paternity of a child is in issue before the court, 

the use of DNA is an extremely delicate and sensitive aspect. One view is 

that when modern science gives means of ascertaining the paternity of a 

child, there should not be any hesitation to use those means whenever the 

occasion requires. The other view is that the court must be reluctant in use 

of such scientific advances and tools which result in invasion of right to 

privacy of an individual and may not only be prejudicial to the rights of the 

parties but may have devastating effect on the child. Sometimes the result 

of such scientific test may bastardise an innocent child even though his 

mother and her spouse were living together during the time of conception. 

In our view, when there is apparent conflict between the right to privacy of 

a person not to submit himself forcibly to medical examination and duty of 

the court to reach the truth, the court must exercise its discretion only after 

balancing the interests of the parties and on due consideration whether for 

a just decision in the matter, DNA is eminently needed. DNA in a matter 

relating to paternity of a child should not be directed by the court as a 

matter of course or in a routine manner, whenever such a request is made. 

The court has to consider diverse aspects including presumption under 

Section 112 of the Evidence Act; pros and cons of such order and the test of 

‘eminent need’ whether it is not possible for the court to reach the truth 

without use of such test. 

14. There is no conflict in the two decisions of this Court, namely, 

Goutam Kundu (AIR 1993 SC 2295 : AIR SCW 2325) and Sharda (AIR 2003 SC 

3450 : 2003 AIR SCW 1950). In Goutam Kundu, it has been laid down that 

courts in India cannot order blood test as a matter of course and such 

prayers cannot be granted to have roving inquiry; there must be strong 

prima facie case and court must carefully examine as to what would be the 

consequence of ordering the blood test. In the case of Sharda while 

concluding that a matrimonial court has power to order a person too 

undergo a medical test, it was reiterated that the court should exercise such 
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a power if the applicant has a strong prima facie case and there is sufficient 

material before the court. Obviously, therefore, any order for DNA can be 

given by the court only if a strong prima facie case is made out for such a 

course. In so far as the present case is concerned, we have already held that 

the State Commission has no authority, competence or power to order DNA. 

Looking to the nature of proceedings with which the High Court was 

concerned, it has to be held that High Court exceeded its jurisdiction in 

passing the impugned order. Strangely, the High Court over looked a very 

material aspect that the matrimonial dispute between the parties is already 

pending in the court of competent jurisdiction and all aspects concerning 

matrimonial dispute raised by the parties in that case shall be adjudicated 

and determined by that Court. Should an issue arise before the matrimonial 

court concerning the paternity of the child, obviously that court will be 

competent to pass an appropriate order at the relevant time in accordance 

with law. In any view of the matter, it is not possible to sustain the order 

passed by the High Court.” 

 

The apex Court in the case of Dipanwita Roy (supra) held that depending 

on the facts and circumstances of the case, it would be permissible for a Court to 

direct the holding of a DNA examination, to determine the veracity of the 

allegations, which constitute one of the grounds, on which the concerned party 

would either succeed or lose. There can be no dispute, that if the direction to hold 

such a test can be avoided, it should be so avoided. The legitimacy of a child 

should not be put to peril. 

 

 On a conspectus of the decisions of the apex Court in  the case of Bhabani 

Prasad Jena (supra) and Dipanwita Roy (supra), it is evident that when there 

is apparent conflict between the right to privacy of a person not to submit 

himself forcibly to medical examination and duty of the court to reach the truth, 

the court must exercise its discretion only after balancing the interests of the 

parties and on due consideration whether for a just decision in the matter, DNA 

is eminently needed. DNA in a matter relating to paternity of a child should not 

be directed by the court as a matter of course or in a routine manner, whenever 

such a request is made. The court has to consider diverse aspects including 

presumption under Section 112 of the Evidence Act; pros and cons of such order 

and the test of ‘eminent need’ whether it is not possible for the court to reach the 

truth without use of such test. There must be strong prima facie case and court 

must carefully examine as to what would be the consequence of ordering the 

blood test. Any order for DNA can be given by the court only if a strong prima 
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facie case is made out for such a course. Depending on the facts and 

circumstances of the case, it would be permissible for a Court to direct the 

holding of a DNA examination, to determine the veracity of the allegations, which 

constitute one of the grounds, on which the concerned party would either 

succeed or lose. If the direction to hold such a test can be avoided, it should be so 

avoided. 

 

It is admitted by the parties that the defendant no.1 has married to one 

Meenakshi Choudhury in the meantime and out of their wedlock, two children 

are born. He is more than 35 years. The assertion of the plaintiff is that the 

defendant no.1 was born in the year 1981. He rose from the deep slumber and 

instituted the suit in the year 2009. In the school admission register and electoral 

roll, the defendant no.1 has been described as the son of the plaintiff. The plaintiff 

has not made out a strong prima facie case. In a matter relating to paternity of a 

child, D.N.A. test should not be directed by the court as a matter of course or in a 

routine manner, whenever such a request is made. Though learned trial court 

came to hold that the defendant no.1 was born during continuance of a valid 

marriage between the plaintiff and defendant no.3 and the said marriage was 

dissolved in the year 1986 and there is no clear evidence on record that the 

plaintiff at any point of time did not have access to the defendant no.3 before 

birth of defendant no.1, but abruptly directed the D.N.A. test of plaintiff and 

defendant no.1. For a just decision in the case, D.N.A. test is not eminently 

needed. On the available material on record, the court can decide the issue of 

paternity. 

 

In view of the same, the order dated 13.11.2014 passed by the learned 

Civil Judge (Sr. Divn.), Jeypore in C.S. No.62 of 2009 is quashed. The petition is 

allowed. No costs. 

******* 
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NDPS Act, 1985 

12. Section 20(b)(ii)(c) of the NDPS Act,1985 

Mukunda Konhara  Versus State of Orissa . 

Satrughana Pujahari , J. 

 In the High Court of Orissa,, Cuttack 

Date of Judgment: 10.05.2017 

Issue 

Conviction under Section 20(b)(ii)(c) of the NDPS Act,1985 and 

sentenced to undergo rigorous imprisonment for 10 years and to pay fine  -

Challenged. 

 

The appellant having been convicted for commission of offence punishable 

under Section 20(b)(ii)(C) of the Narcotic Drugs and Psychotropic Substances 

Act, 1985 (hereinafter referred to as “the Act”) and sentenced to undergo 

rigorous imprisonment for 10 years and to pay a fine of Rs.1,00,000/-, in default, 

to undergo rigorous imprisonment for a further period of two years by the 

learned Sessions Judgecum- Special Judge, Phulbani vide judgment of conviction 

and order of sentence dated 15.02.2010 passed in G.R. Case No.1 of 2008, has 

preferred this appeal. 

 

Prosecution case placed before the trial court that on 02.01.2008 at about 

12.30 noon, P.W.8, Officer-in-charge, Phiringia Police Station with police raiding 

party performing patrolling at village- Nuapadar to keep vigil over communal 

violence that erupted in that locality. P.W.8 found in a flick the appellant running 

away from his house towards forest. Suspecting his involvement in communal 

violence, P.W.8 chased him, but could not apprehend when the appellant 

concealed his presence in a nearby forest. However, the over suspecting police 

rushed towards his house where they found the thatched room was under lock 

and adjoining terrace house left open. When peculiar odor of ‘Ganja’ emitting 

from the open window of that terrace house, P.W.8 climbed over the roof of the 

terrace and found huge quantity of ‘Ganja’ spread over the roof for processing. 

After observing all formalities of house search, P.W.8 in presence of Executive 

Magistrate (P.W.1) and C.I. of Police, Phulbani (P.W.7) broke open the lock of the 

thatched house and opened the door of that terrace house. They found 7 packets 

of ‘Ganja’ staked in that unlocked terrace room and 7 bags of ‘Ganja’ spread over 

that roof top. P.W.8 also found 9 bags of ‘Ganja’ staked in that thatched house. In 

presence of independent witness, P.W.6 and official witnesses, P.Ws.1 and 7 after 

observing all formalities of search and seizure, P.W.8 took weighment of 12 bags 

and found contained altogether 115 Kgs. of ‘Ganja’. P.W.8 thereafter drew sample 
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of 25 grams each from 23 bags and thereafter sealed the recovered bags of 

‘Ganja’ as well as sample packets affixing his paper seal and impression of his 

brass seal. Since the appellant could not be traced, P.W.8 prepared seizure list in 

his absence, released the brass seal in favour of an independent witness, drew up 

plain paper F.I.R., returned to the Police Station, deposited the seized articles in 

Malkhana, registered the case and on 29.06.2008 made over charge of 

investigation to P.W.7 who sent the sample packets to the Forensic Science 

Laboratory under forwarding report and on completion of investigation, 

submitted charge-sheet. The appellant pleaded not guilty to the charge and took 

the plea of denial in the trial. In order to substantiate the charge, prosecution 

examined 10 witnesses, exhibited 17 documents and produced XLVI Material 

Objects. Two witnesses were also examined on behalf of the defence in support of 

its plea of false implication. The learned trial court placing reliance on the 

evidence of P.Ws.7 and 8 and other prosecution witnesses held the prosecution 

to have established the charge against the appellant. 

In assailing the impugned judgment of conviction and order of sentence, it 

was argued by the learned counsel for the appellant that so far as the allegation 

of recovery of 23 numbers of gunny bags containing ‘Ganja’ from the house of the 

appellant is concerned, the prosecution has miserably failed to establish that the 

same was recovered from the exclusive and conscious possession of the 

appellant. It was further argued that there is no iota of evidence indicating that 

the house in question was in exclusive possession of the appellant. It was also 

argued that P.W.8’s evidence does not indicate that allegedly seized articles were 

properly sealed and kept in safe custody till its production in Court on 

07.02.1008. It was further contended that the prosecution should have ruled out 

the possibility of tampering with the seized articles by leading cogent evidence to 

the effect that the articles were properly sealed at the spot and the brass seal was 

kept in the custody of independent witness. In the absence of such evidence, it 

would not be safe to infer that what was examined in the Laboratory was 

recovered from the exclusive possession of the appellant. The learned counsel for 

the appellant also contended that the prosecution has failed to establish 

compliance of provisions under Sections 42, 52, 55 and 57 of the Act by the 

Investigating Officer. Lastly, it was contended that P.W.1 himself having 

conducted search, effected seizure, kept the sample packets in his own custody, 

should not have proceeded with the investigation in order to ensure fair trial and 

impartiality. In support of his contention, the learned counsel for the appellants 

has relied upon several decisions. 
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In reply, the learned counsel for the State submitted that the trial court 

having assigned cogent reasons in support of its findings recorded in the 

impugned judgment and the reasoning being based on legally acceptable 

evidence and law, the impugned judgment of conviction and order of sentence, as 

such, warrant no interference of this appellate Court. 

 

On perusal of the evidence on record, particularly the evidence of P.W.8 

and other official witnesses, it is admitted that alleged seizure was made on 

02.01.2008 at about 12.30 noon in absence of the appellant. Incidentally, no 

personal article belonging to the appellant was seized by P.W.8 or P.W.7 to show 

that the appellant was in exclusive possession of the house in question. P.W.8 has 

stated that he broke open the lock of the thatched room of his dwelling house, 

but neither the broken lock seized nor produced in Court. The evidence of P.W.8 

also revealed that the thatched room was only locked but pucca house was 

unlock and he smelt ‘Ganja’ from the window of that room. However, he stated 

that he climbed over the roof and found huge quantity of ‘Ganja’ spread over. 

Moreover, according to the prosecution, since a Landline telephone connection  

bearing No.268453 was taken in the name of the appellant in that house, he was 

convinced that the appellant was in exclusive possession of the house in 

question. To substantiate their plea, the prosecution had examined P.W.2, the 

then S.D.O. Telephone, Phulbani who has produced a duplicate copy of telephone 

bill relating to Phone No.268453 recorded in the name of Mukunda Konhara of 

Kalasapadar marked as Ext.3. It relates to the period from 01.08.2008 to 

31.08.2008. P.W.7, the Investigating Officer, however, did not notice if there was 

any telephone connection available to the questioned house on the date of his 

visit on 26.07.2008. P.W.8, the Officer who detected and recovered the 

contraband articles from the questioned house admittedly has not seized any 

telephone instrument from the house in question. P.W.4, the R.I., Nuapada had 

demarcated the questioned land on 16.12.2008. His evidence reveals that the 

case land appertains to Plot No.24 and Khata No.91 and stood recorded in the 

name of the Government as “Abadijogya Anabadi” where he found a house over 

that land. His evidence that the appellant possessed that land, however, is 

inadmissible in evidence he having no personal knowledge about such 

possession. That P.W.4 had no personal knowledge about possession is brought 

on record in cross-examination where he was candid enough to admit that a 

person who was standing nearby that locked house disclosed before him that the 

appellant was in possession of that house. However, he has not named that 

person from whom he ascertained the factum of possession. That person is also 

not examined in this case. It is not disputed that once possession is established, 
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presumption under Section 35 of the Act applied similar to the possession in 

terms of 54 of the Act where presumption is available to be drawn for possession 

of illicit articles. [See:- Madan Lal & another vrs. State of Himachal Pradesh, (2003) 

26 OCR (SC) 287]. 

 

The Supreme Court in the case of Megha Singh vrs. State of Punjab; (2003) 

26 OCR (SC) 523 has held as follows :- “The expression ‘possession’ is a 

polymorphous term which assumes different colours in different contexts. It may 

carry different meanings in contextually different backgrounds. It is impossible, 

as was observed in Superintendent & Remembrancer of Legal Affairs, West 

Bengal v. Anil Kumar Bhunja and Ors. (AIR 1980 SC 52), to work out a completely 

logical and precise definition of “possession” uniformly applicable to all 

situations in the context of all statutes. 

 

The word ‘conscious’ means awareness about a particular fact. It is a state 

of mind which is deliberate or intended. As noted in Gunwantlal v. The State of 

M.P. (AIR 1972 SC 1756) possession in a given case need not be physical 

possession but can be constructive, having power and control over the article in 

the case in question, while the person whom physical possession is given holds it 

subject to that power or control. 

 

The word ‘possession’ means the legal right to possession (See Health v. 

Drown (1972) (2) All ER 561 (HL). In an interesting case it was observed that 

where a person keeps his fire arm in his mother’s flat which is safer than his own 

home, he must be considered to be in possession of the same. (See Sullivan v. Earl 

of Caithness (1976 (1) All ER 844 (QBD)). 

Once possession is established, the person who claims that it is not a 

conscious possession has to establish it, because how he came to be in possession 

is within his special knowledge. Section 35 of the Act gives a statutory 

recognition of this position because of presumption available in law. Similar is 

the position in terms of Section 54 where also presumption is available to be 

drawn from possession of illicit articles. This position was highlighted in Madan 

Lal and Anr. V. State of Himachal Pradesh, (2003) 26 OCR (SC) 287.” 

 

Here, no personal belonging of the appellant or any of his family members 

seized from that room. Admittedly, the appellant was Sarpanch at the relevant 

time. No office document or any other materials incriminating the appellant 

found in that house. Thus, not only there is no evidence on record to indicate that 

the room from which 23 numbers of bags were recovered, was in exclusive 
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possession of the appellant but also evidence of P.Ws.7 and 8 as regards the 

house from which M.Os.I to XXIII were recovered is discrepant. Broken locks 

neither seized nor produced. Even if P.W.8 had seen the appellant running away 

from that house is believed, appellant’s mere presence near about the house does 

not establish the ownership or possession. It is incumbent upon the prosecution 

to establish by cogent and reliable evidence that the appellant was in exclusive 

possession of the contraband articles. In absence of such evidence, there is no 

scope to hold that 23 bags containing ‘Ganja’, M.Os.I to XXIII were recovered from 

the appellant’s possession. In this context, the decisions in the case of Anadi 

Charan Parida v. State, (1997) 12 OCR 268 and Lingaraj Mishra v. State, (1995) 8 

OCR 264 may referred to. 

 

Adverting to other material aspects as highlighted in course of argument, 

on perusal of the evidence on record, particularly the evidence of P.W.8 who 

seized the alleged ‘Ganja’, it is disclosed that he had seized 23 packets from the 

questioned house on 02.01.2008 at around 12.30 noon while he was performing 

duty to combat communal violence erupted in that locality. It appears from his 

evidence that the articles seized were never forwarded along with the appellant 

to the Court on that day or on the next day of seizure. Only on 03.01.2008 he 

entered the fact in the Station Diary vide Entry no.46 and said to have kept the 

seized articles in P.S. Malkhana vide Malkhana register vide Entry No.1/2008 

under Ext.14. Only on 07.02.2008 P.W.8 produced the seized 23 packets and 46 

sample packets before the Court for sending the sample packets for chemical 

examination. However, the sample packets were not forwarded to the chemical 

examiner on 07.02.2008 as ordered by the Court, but only on 11.02.2008 sample 

packets with forwarding letters were sent to the chemical examiner. From 

07.02.2008 to 11.02.2008 P.W.8 had kept the sample packets and forwarding 

report, Ext.15 in his possession. It emerged from paragraph-8 of his examination-

in-chief. Totality of the evidence of P.W.8 reveals that he made seizure on 

02.01.2008, brought the seized articles and sample packets to the Police Station, 

deposited the same in the P.S. Malkhana on 03.01.2008. He said to have removed 

the seized article and sample packets from Malkhana on 07.02.2008 for 

production before the Court for onward transmission of the sample packets for 

chemical examination. Despite direction of the S.D.J.M., Phulbani to send the 

seized articles under forwarding report (Ext.15) on 07.02.2008 P.W.8 retained 

the sample packets in his personal custody from 07.02.2008 till 11.02.2008. 

Though sample packets were not re-deposited in Malkhana on 07.02.2008 and 

again removed on 11.02.2008. P.W.8 was in charge of Malkhana and was the 

custodian of the register and keys of Malkhana. The evidence of P.W.1 reveals 
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that after putting seal on the seized articles and sample packets P.W.8 kept the 

brass seal with him. In paragraph-2 of his crossexamination, this witness 

admitted and stated that “the brass seal was kept by OIC himself”. Turning to the 

evidence of P.W.8, in paragraph-3 of his examination-in-chief this P.W.8 has 

deposed that he kept the specimen of brass seal used by himself in zima of one 

Bali Pradhan (P.W.6) under zimmanama (Ext.7). P.W.6 is that Bali Pradhan. He 

having not supported the prosecution case, with permission of the Court 

prosecution put leading question to this witness. No suggestion was given to this 

witness that P.W.8 either released the specimen of brass seal or actual brass seal 

in his zima. It was only suggested to him that he was the weigher of the alleged 

‘Ganja’ and weighing instruments were kept in his zima. So, the evidence of 

P.Ws.1, 6, 7 and 8 reveals that P.W.8 being the custodian of Malkhana had also 

kept the brass seal with him. No Malkhana register produced and proved in this 

case. No brass seal also produced and proved in this case. When P.W.8 was in 

possession of brass seal and when the sample packets were kept in his personal 

possession, as admitted by him from 07.02.2008 to 11.02.2008 and in absence of 

any evidence as to its safe custody, it is hazardous to believe that the 

representative samples of the alleged seized ‘Ganja’ were actually produced 

before the chemical examiner for its examination and opinion. Moreover, the 

evidence of P.W.8 revealed that on 11.02.2008 he sent the sample packets with 

forwarding report to SFSL, Bhubaneswar through constable 290, Pradip Nayak. 

In fact Constable 290 is P.W.9 (Pradeep Kumar Behera) not “Pradip Nayak”. He 

has deposed that the Investigating Officer (P.W.7) had seized the Malkhana 

register, the Station Diary register, Command certificate of Phiringia Police 

Station on production by the O.I.C. of Police Station and prepared seizure list, 

Ext.8 where he has signed the same under Ext.8/2. This witness was recalled by 

the prosecution for further examination where he has added that on 11.02.2008 

on the direction of the OIC he had carried the seized sample packets and 

forwarding letter to the Office of the SFSL, Bhubaneswar. Ranjit Naik was the 

then OIC of Phiringia Police Station as evident from his evidence. His evidence 

also reveals that OIC, Ranjit Naik had handed over him the forwarding letter and 

the sample packets for onward transmission, but the evidence of P.W.8, the 

Investigating Officer reveals that he kept those sample packets in his personal 

possession from 07.02.2008 to 11.02.2008 when he made over those packets to 

this P.W.9. This also creates a doubt as to the safe custody of sample packet 

before it is made over to SFSL, Bhubaneswar. Since P.W.8 was in charge of 

Malkhana being OIC and, therefore, was also the custodian of Malkhana register. 

He was in possession of brass seal although as brought on record. The sample 
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packets being in his personal custody, as admitted, from 07.02.2008 to 

11.02.2008, tampering of the seal packets cannot be ruled out. 

In such scenario, no legal evidence has been led to show that the articles 

which were seized from the questioned house on 02.01.2008 were kept in Police 

Malkhana and in safe custody in the Police Station, particularly when P.W.8 is the 

Officer who said to have detected the contraband articles, he was also the 

Investigating Officer, he also being the OIC of the Phiringia Police Station, he was 

in charge of Malkhana, he retained the brass seal and being charge of Malkhana 

was the custodian of Malkhana register and non-production of brass seal, 

Malkhana register and no evidence as to safe custody of the seized articles casts a 

serious aspersion on the bonafides of the prosecution. When the sample packets 

were kept in personal custody of P.W.8 from 07.02.2008 to 11.02.2008 and when 

there is abnormal delay in dispatch of seized articles and sample packets from 

the date of seizure on 02.01.2008 till its production before the Court on 

07.02.2008 after such long delay and virtually no explanation is there with 

regard to the safe custody of the articles seized and what actuated the I.O. 

(P.W.8) not to produce the articles seized before the Special Judge along with the 

appellant on 02.01.2008 or on 03.01.2008, no convincing evidence is brought on 

record to show that the sample was drawn from the alleged seized packets and 

subsequently the sample packets were not tampered with, P.W.8 himself being in 

possession of brass seal as well as the custodian of Malkhana register. The 

aforesaid discrepancies coupled with the fact that the independent witnesses 

cited did not support the seizure, makes the evidence of P.W.8 with regard to the 

seizure of ‘Ganja’ from the possession of the appellant is vulnerable. Even for the 

sake of argument, if the evidence of the I.O. (P.W.8) is accepted that he had seized 

the M.Os.I to XXIII said to be containing ‘Ganja’ from the possession of the 

appellant, till then there is no convincing evidence to show that any 

representative sample drawn therefrom were examined by the chemical 

examiner. 

 

 Another gross infirmity in this case is that P.W.7 took charge of 

investigation of the case from P.W.8 on 29.06.2008. This P.W.7 has merely seized 

Malkhana register, command certificate, Station Diary register in course of his 

investigation. The major part of the investigation was conducted by P.W.8 who 

himself was the detecting officer, in charge of Malkhana and he had kept the 

brass seal with him althrough. That apart, Ext.14 reveals that there is only one 

entry in Malkhana register vide Ext.1/8. When the seized articles and samples 

were removed from Malkhana for its production before the Court not entered in 

the Malkhana register, there being no such entry forthcoming. P.W.8 has also 
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admitted to have kept in his personal custody, the sample packets from 

07.02.2008 to 11.02.2008. These are all material infirmities writ large on record. 

It is the bounden duty of the prosecution to prove that not only the seized 

contraband ‘Ganja’ was properly seized/sealed and kept in safe custody prior to 

its production before the Court for sending the sample packets to the chemical 

examiner for analysis but also to prove that the ‘Ganja’ was produced before the 

Court and sent for chemical investigation were the very same ‘Ganja’ which was 

seized from the possession of the appellant unless the prosecution proves the 

same by leading cogent, truthful and unimpeachable evidence, there would be 

chance of tampering with the contraband articles and in that event benefit shall 

be extended to the appellant, who incidentally has taken a bold plea that a false 

case has been instituted against him in course of that communal disturbance. An 

officer conducting search and seizure under the Act is bound to follow the 

procedure envisaged under the law and cannot act in breach of the statutory 

provisions. That apart, P.W.8 should not have investigated the case as he 

conducted search and seizure of the contraband articles and remained in charge 

of Malkhana and retained the brass seal althrough. 

 

The very Excise Officer who appears to have effected the seizure from the 

possession of the appellants, investigated the case. The practice of investigation 

being conducted by the same Officer who happens to be an ocular eyewitness has 

been looked with disfavour by the Courts. When the same Officer who claims to 

have made the search and seizure also investigated the case, his evidence is 

required to be looked with great care and caution. 

 

The Apex Court in the case of Megha Singh vrs. State of Haryana, AIR 1995 

SC 2339, have held as follows :- “We have also noticed another disturbing feature 

in this case. P.W.3, Siri Chand, head Constable arrested the accused and on search 

being conducted by him a pistol and the catridges were recovered from the 

accused. It was on his complaint a formal first information report was lodged and 

the case was initiated. He being complainant should not have proceeded with the 

investigation of the case. But, it appears to us that he was not only the 

complainant in the case but he carried on with the investigation and examined 

witnesses under S. 161, Cr.P.C. Such practice, to say the least, should not be 

resorted to so that there may not be any occasion to suspect fair and impartial 

investigation.” So also, in the case of State of Orissa v. Managobinda Sahoo, ILR 

(2009) 1 Cuttack 606, this Court relying upon decision of the Supreme Court in 

Jamuna Chaudhary & Ors. v. State of Bihar, (1974) 3 SCC 774, have held that for 

the purpose of fair and impartial investigation, it must be ensured that the 
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investigation is carried out by a person who is absolutely impartial, unbiased and 

unmotivated. The Rule of law makes it unthinkable to allow a witness to a crime 

to be the investigator into the said crime. In Nathiya and another v. State, 1992 

(1) Crimes 537, Rajasthan High Court has deprecated the practice of 

investigation of a case under the Act by the selfsame person who made recovery 

of contraband. 

 

Moreover, when the articles were allegedly seized on 02.01.2008 and 

produced before the Court long thereafter on 07.02.2008 and from that date till 

11.02.2008 P.W.8 retained those sample packets in his personal custody and 

there is no evidence of its safe custody to rule out tampering of the contents and 

when no explanation is given with regard to such long and abnormal delay, 

prosecution has failed to establish the proper collection of sample, proper sealing 

of the seized articles as well as sample packets so as to establish beyond 

reasonable doubt that the articles recovered from the possession of the appellant 

were the subject-matter of chemical examination. In this context, decisions in 

State of Rajasthan v. Gurmail Singh, 2005 (1) Crimes 346 (SC), Purna Chandra 

Suar v. State of Orissa, (2000) 19 OCR 225 and Abhimanyu Jena v. State, (1997) 13 

OCR 268 may be referred to. 

 

Hence, on reappraisal of the evidence on record, this Court is of the 

considered opinion that the trial court has grossly erred in appreciation of the 

evidence on record to come to a conclusion that the appellant was found to be 

possessing ‘Ganja’ of huge quantity inviting punishment under Section 

20(b)(ii)(C) of the Act. 

 

Resultantly, for the aforesaid reasons, this Criminal appeal is allowed and 

the impugned judgment of conviction and order of sentence passed against the 

appellant are set-aside. Consequently, the appellant is acquitted of the charge and 

he be set at liberty forthwith, if in custody, unless his detention is required 

otherwise. L.C.R. received be sent back forthwith along with a copy of this 

Judgment. 

******* 
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Odisha Superior Judicial Service and Odisha Judicial Service  Rules,2007 
 
13. Odisha Superior Judicial Service and Odisha Judicial Service  Rules,2007 
 Siona Siddharth Moharana Versus  State of Odisha and another. 
 B. K. Nayak  & Dr. D. P.Choudhury ,JJ.  

In the High Court of Orissa ,Cuttack. 
Date of Judgment:10.05.2017  
Issue 
In the matter of re-evaluation of the answer scripts of the petitioner.  

Relevant Extract 
 

 This writ petition has been filed questioning the correctness of the 
evaluation of the answer script of the petitioner in Odisha Judicial Service 
Examination, 2015.  
 

The factual matrix leading to the case of the petitioner is that she has a 
good academic background by passing All India Secondary School Examination, 
2005 by securing more than 70% marks. She passed +2 Arts Examination from 
Revenshaw Junior College,  Cuttack in First Division. Thereafter, she prosecuted 
her study in B.A., LLB (Hons) (Five Years Integrated Law) in Madhu Sudan Law 
College, Cuttack and passed in First Class being topper in the Utkal University in 
the year 2012. Not only this but also she completed her Masters in Law (LLM) 
from the National Law University, Cuttack in the year 2014 with Cumulative 
Grade Point Average of 7.25 out of 8.00. 3. Be it stated that in pursuance of the 
advertisement issued by the opposite party no.2 for filling up the vacancies to the 
post of Civil Judges in the Odisha Judicial Service Examination, 2015, the 
petitioner appeared in the preliminary written examination, 2015 and she being 
successful in that examination, appeared in the Main Written Examination. In the 
Main Written Examination, the petitioner secured good marks in Law of 
Property, Personal Law, Law of Crime, Law of Torts and Procedural Law but 
secured only 47 marks in General English as a result of which she could not 
qualify in the Main Written Examination for shortage of a margin of 2.5 marks 
only. It is stated that as per the Scheme of Examination, the candidate has to 
secure 33% in each subject but in aggregate a candidate must secure 45% and 
due to improper evaluation, the petitioner failed to secure the qualifying marks 
in General English.  
 

After obtaining the copy of the answer scripts of General English paper, 
she came to know that she has been awarded only 9 marks out of 50 in Essay 
though she ought to have been awarded more marks in that Essay. Due to 
improper evaluation by the examiner, she secured such abysmal mark. When she 
has got a brilliant academic career and passed LLM, she cannot be thought of 
securing such improper marks in General English and disqualify in the Main 
Written Examination. So, the writ petition is filed for re-evaluation of the answer 
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script in General English paper by another expert afresh and consequent benefit 
thereon.  
 

Per contra, opposite party no.2-Odisha Public Service Commission 
(hereinafter called “the O.P.S.C.”) has filed counter affidavit refuting the 
allegations made in the writ petition. It is the case of the O.P.S.C. that as per Rule-
20 of Odisha Superior Judicial Service and Odisha Judicial Service Rules, 2007 
(hereinafter called “the Rules, 2007”), the O.P.S.C., after consulting Hon’ble the 
Chief justice of this High Court confidentially, used to appoint the examiners for 
law papers prescribed for the Main Written Examination. After qualifying the 
Main Written Examination as per Rule-24, the candidates are called to interview. 
The petitioner having qualified in the Preliminary Written Examination, had 
appeared in the Main Written Examination of Odishal Judicial Service 
Examination, 2015. The answer scripts of the petitioner were evaluated by 
experienced examiners duly engaged by the O.P.S.C. in consultation with the 
Hon’ble Chief Justice of the Orissa High Court. For evaluation of the papers, the 
Scheme of Evaluation of answer scripts is always prepared by the Chief Examiner 
and Examiners at the beginning of the evaluation and accordingly General 
English paper of Odisha Judicial Service Examination, 2015 has been prepared 
and evaluation of same has been undertaken. As per the norms fixed by the 
O.P.S.C., the Chief Examiner has to examine 15% of the answer scripts evaluated 
by the examiners. The answer scripts of the present petitioner being evaluated 
properly, the question of improper evaluation does not arise. Since the 
evaluation of the General English paper has been done correctly by the O.P.S.C., 
the claim of the petitioner should be jettisoned.  

SUBMISSION  
 Mr.Srinibas Mohanty, learned counsel for the petitioner submitted that 

since the petitioner has got a brilliant academic career and has passed Master 
Degree in Law, the haphazard evaluation of her answer script in General English 
paper by awarding only 09 marks out of 50 in Essay, has thrown her career into 
dizziness. He further submitted that the petitioner in other papers has been 
awarded with good marks whereas she has been discriminated by awarding of 
only 47 out of 150 marks in General English paper. According to him, the Scheme 
of Evaluation of answer scripts being not specific and not being prepared with 
proper attention by the O.P.S.C., the evaluation of the General English paper 
cannot be said to have been made diligently by the examiner/chief examiner with 
uniformity and proper perspective.  
 

Mr.Mohanty, learned counsel for the petitioner further submitted that lack 
of proper evaluation of the General English paper of the petitioner has not only 
failed her to qualify in the Main Written Examination but also has put a stigma in 
her career as she has a dream of becoming a Judicial Officer after being successful 
in the OJS Examination, 2015. He contended that this Court, during pendency of 
this proceeding, has got the paper evaluated by another Chief Examiner, who has 
awarded different mark than the mark awarded by the original examiner. When 



60 
 

the re-evaluation of the paper has been made by different examiner by giving 
different mark, the method of evaluation of the paper as formulated by the 
O.P.S.C. has become questionable. This has become invalid due to lack of 
preparation of proper Scheme of Evaluation of the answer scripts and the same 
should be set aside. Consequently, by taking career of the petitioner into 
consideration, the Court should award marks after going through the answer 
scripts of the petitioner in General English paper and direct to qualify her in the 
Main Written Examination and to appear in the interview. In this regard, he 
relied upon the decision in the case of Sujasha Mukherji –V- Hon’ble High Court 
of Calcutta through Registrar and others; (2015) 11 SCC 395.  
 

Mr.P.K.Mohanty, learned Senior Advocate for the O.P.S.C. submitted that 
this Court, during pendency of the writ petition, has directed to re-evaluate 
examine the General English paper of the petitioner afresh by one Chief Examiner 
other than the Chief Examiner appointed by the O.P.S.C. Accordingly, the O.P.S.C. 
has re-evaluated the answer script of the petitioner in General English and she 
has scored much less mark on re-evaluation. When even after re-evaluation by 
another Chief Examiner, the petitioner has scored less mark, the Court should not 
allow her paper to be checked further. He further submitted that the ratio 
decided in the case of Sujasha Mukherji (Supra) is not applicable to the present 
case because of the reason that the facts of that case are different. According to 
him, the Hon’ble Supreme Court in the case of Pramod Kumar Srivastava –V- 
Chairman, Bihar Public Service Commission, Patna and others; (2004) 6 SCC 
714 and Bhanu Pratap –V- State of Haryana and others; AIR 2011 SC 3272, 
have clearly observed that re-evaluation of the answer paper by the Court is 
impermissible. There is no provision under the Rules, 2007 stipulating the 
manner of evaluation or re-evaluation of the answer scripts by the O.P.S.C. in the 
Main Written Examination held for the recruitment to the cadre of OJS. In 
absence of any Rule in the concerned recruitment Rule, O.P.S.C. has followed its 
Rule and made evaluation of paper after preparing the scheme of evaluation of 
answer scripts by competent examiners/chief examiner. So, there is no 
discrimination adopted by the O.P.S.C. in the instant case to award such mark to 
the petitioner in General English Paper. Career of a student is not a criteria when 
there is recruitment examination usually held to select them. 

  Mr.Mohanty, learned Senior Advocate for the O.P.S.C. further submitted 
that when the Court has already passed order of re-evaluation and the petitioner 
has not succeeded in securing more marks in re-evaluation than the marks 
already awarded and the theory of “moderation” as contended by the learned 
counsel for the petitioner is not applicable to the facts and circumstance of this 
case, there is no merit in the writ petition, which should be rejected.  

Main Point For Consideration (i)Whether it is permissible for re-
evaluation of the answer scripts of the petitioner in General English paper in the 
facts and circumstances of this case?  

 Discussion It is admitted fact that the petitioner was a candidate in the 
OJS Examination, 2015 and she has secured 47 marks in General English paper 
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out of 150. Before going to the further facts of the case, it is necessary to 
elucidate the law on the subject. The Hon’ble Supreme Court in the case of 
Pramod Kumar Srivastava (Supra) at paragrpah-7 have observed in the 
following manner:  

“7.xx xx xx xx  
There is no dispute that after scrutiny no mistake was found in the marks 

awarded to the appellant in the General Science paper. In the absence of any 
provision for re-evaluation of answer- books in the relevant rules, no candidate 
in an examination has got any right whatsoever to claim or ask for re-evaluation 
of his marks. This question was examined in considerable detail in Maharashtra 
State Board of Secondary and Higher Secondary Education and another v. 
Paritosh Bhupesh Kurmarsheth and others AIR 1984 SC 1543 Xx xx xx xx”  

It is reported in the case of Orissa Public Service Commission and 
another –V- Rupashree Chowdhury and another; (2011) 8 SCC 108 where the 
Hon’ble Supreme Court have been pleased to observe that Rule-24 of the Rules, 
2007 itself emphasized minimum marks that had to be obtained by candidate 
concerned and there cannot be any question of relaxation or rounding off. 
Moreover, no power was provided in the Rules permitting such rounding off or 
giving grace marks so as to bring a candidate up to minimum requirement.  

With due regard to the above decisions, it is clear that in absence of rules, 
re-evaluation of the papers by the Court is not permissible because the 
evaluation of the papers are made by team of examiners. When there are large 
number of candidates, it is not possible to re-evaluate each paper by Court. 
Moreover, Their Lordships made it clear that Court cannot take a place of 
examiner to re-evaluate the papers.   

 
 In the case of Sanjay Singh Vrs. U.P. Public Service 

Commission,Allahabad, it appears that evaluation of the paper has been made 
according to the U.P. Public Service Commission ( Procedure and Conduct of 
Business) Rules 1976. In the above decision, the procedure of “moderation” has 
been well explained. Their Lordships were also of the view that the scheme of 
evaluation of answer scripts is always prepared to bring uniformity of 
assessment. It is difficult to maintain the uniformity and consistency in 
evaluation but by this process of “moderation”, considerable uniformity is 
achieved.  

 
 The aforesaid decision has been followed in the judgment in the case of 

Sujasha Mukherji (Supra). The decision in the case of Sanjay Singh and 
another (Supra) seems to have been followed in that case. The fact in the case of 
Sujasha Mukherji (Supra) is that the candidate in the recruitment to the Cadre 
of District Judge through direct recruitment from Bar had been moderated from 
55% to 37% during moderation. Due to such reduction of mark, she got 
disqualified for further consideration in the interview. This kind of moderation 
has not been appreciated by the Hon’ble Supreme Court in that case and the 
Hon’ble Supreme Court allowed her to appear in the interview having taken her 
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moderation of marks from 55 to 40, which is minimum mark to qualify in the 
written test.  

Now adverting to the facts of the present case, it appears that the Scheme 
of Evaluation in General English paper was prepared in the following manner and 
the same was found by this Court to be cryptic as per the interim order passed by 
this Court on 27.7.2016, which is reproduced below:  

“W.P.(C) Nos.3021, 10045, 7931, 8004 & 10441 of 2016  
8. 27.7.2016 Heard learned counsel for the petitioners and Mr. P.K. 

Mohanty, learned Senior Advocate appearing for the Odisha Public Service 
Commission in all the writ petitions which were heard analogously because 
the issues in all the writ petitions are same.  

2. It is submitted by the learned counsel for the petitioners that in the 
respective writ petitions, i.e., W.P. (C) Nos.3021, 10045, 7931, 8004 & 
10441 of 2016 the petitioners have secured 49, 43, 38, 47 and 45 marks 
respectively in English without having been properly evaluated by the 
Examiner and rechecked by the Chief Examiner. They also submit that the 
marks have been awarded in English properly and specifically not in 
accordance with the instructions issued by the Opposite Party-OPSC. 
Although the petitioners are brilliant students and they have got bright 
career but for the callousness of the opposite parties they have not able to 
secure better mark so as to enable them to get call in the interview.  

3. Mr. Mohanty, learned Senior Advocate for the OPSC submitted that 
the marks have been awarded according to the Scheme of Valuation and in 
support of his contention, produced the Scheme of Valuation in English and 
other papers. According to him, there is no fault with the opposite party-
OPSC but on the advice of the Examiner and Chief Examiner marks being 
awarded have been taken into consideration and results have been 
published. It is depending on the performance of the respective candidates 
and in the event of failure to attend the questions properly, they have 
suffered. Refuting the challenges, he submitted that OPSC is ready to obey 
the order to be passed by the Hon’ble Court in these cases.  

4. Considering the submissions of the respective counsels and on 
perusing the copies of the answer scripts in English submitted by the 
respective counsels, said to have been received from OPSC under the R.T.I. 
Act, considering the Scheme of Valuation in English produced by the 
learned counsel for the OPSC, we are of the considered view that there are 
force with the learned counsel for the petitioners because the Scheme of 
Valuation is cryptic and does not convey any sense of instruction to the 
Examiners to evaluate the papers. It is profitable to quote the Scheme of 
Valuation below: 

 “1. The spirit of the passage should be conveyed in English language. 
Literal rendition should be avoided.  

2. Credit should be reserved for answers that convey the spirit of the 
original passage in Chaste and error free Odia.  
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3. Proper co-ordination of ideas and adherence to the subject matter 
of the essay should be ensured. Due credit may be given to answers with 
flawless and fluent English. The length of the essay should not exceed the 
requisite limit. 

 4. The word limit of the précis should strictly be adhered to. The 
précis should be written in one paragraph. Due credit should be reserved 
for candidates who answer in their own language and express the ideas in 
an error free manner suggesting a title.  

5. The answers should be short, to the point and attempts must be 
made to answer in one’s own language avoiding copying from the original 
text.”  

 On perusal of the above Scheme of Valuation issued to the 
Examiners, without going to the merit of the contentions raised by the 
respective parties, we are of the considered view that the English papers of 
the petitioners require examination by the Chief Examiner to be selected by 
the OPSC.   

Therefore, as an interim measure, we direct the OPSC to appoint one 
Chief Examiner to examine the English papers of the petitioners in W.P. (C) 
Nos.3021, 10045, 7931, 8004 & 10441 of 2016 within a period of two weeks 
from today and produce the result before this Court with affidavit by the 
next date.  

 List this matter on 17.8.2016 under the heading “For Orders”. Urgent 
certified copy of this order be granted on proper application. A free copy of 
this order be given to the learned counsel for the OPSC.”  

 
In view of the aforesaid order, the O.P.S.C. was directed to appoint one 

Chief Examiner to examine the answer scripts of the petitioner in General English 
other than the Chief Examiner appointed earlier. But, the O.P.S.C. re-examined 
the paper in General English of the petitioner by the Chief Examiner, who has 
originally appointed. So, the Court reiterating the order dated 27.7.2016 and 
directed on 22.9.2016 to re-evaluate the paper of the petitioner in General 
English by a Chief Examiner other than the Chief Examiner who re-examined the 
answer scripts of the petitioner and to submit the result in a sealed cover. That 
order was complied by the O.P.S.C. On examination of that answer scripts, it is 
found that after further re-evaluation, the petitioner is found to have secured 32 
marks, which is much less than the original mark secured, i.e, 47. 17.  

In view of the facts and circumstances of this case, we are of the view that 
the facts of Sujasha Mukherji (Supra) are different from the facts of the present 
case. The question of moderation of General English paper does not arise in this 
case because of non-evaluation of the paper with inconsistence mark by the 
original Chief Examiner and no rule of scaling down or moderation theory under 
Recruitment Rules or Rules of OPSC either by the O.P.S.C. or by the petitioner are 
produced before us. Hence, the ratio decided in the case of Sanjay Singh and 
another (Supra) and Sujasha Mukherji (Supra), with due respect, shall not be 
applicable to the facts of the present case.  
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 It is true that this Court has found the Scheme of evaluation of the answer 
scripts cryptic because the manner of giving mark has not been specifically 
mentioned therein. The answer script of the petitioner, for the satisfaction of the 
Court, was reviewed by a Chief Examiner other than the Chief Examiner 
appointed by the O.P.S.C. originally, the marks awarded has not improved, but 
reduced the position of the petitioner. Moreover, law is well settled in the case of 
Pramod Kumar Srivastava (Supra) that the Court cannot re-evaluate any 
answer scripts being an examiner and it can only interfere where serious 
injustice has been done by not following the principles enumerated. The 
evaluation of the answer scripts by the Chief Examiner appointed in pursuance of 
the order dated 27.7.2016 is unquestionable.  

 In the result, we are of the considered view that the answer scripts of the 
petitioner in General English paper in the facts and circumstances of the case, 
cannot be reopened for further re-evaluation. The point is answered accordingly.  

CONCLUSION  
In terms of the above discussions, we hold that no doubt the petitioner has 

secured good marks in other papers but it is lamented to observe that she could 
not qualify in General English. At times, a good or brilliant student also fails to 
come up to expectation, but the Court will have to judge the case in accordance 
with law and not being swayed by emotions. In this case, undoubtedly the 
petitioner has a brilliant career, but remembering the fact that failure is the pillar 
of success, she should make all endeavour to succeed in her career. However, in 
the present case, the law being well settled that evaluation of answer scripts - 17 
- by the Court is impermissible and the prayer of the petitioner for re-evaluation 
of the General English paper by another examiner being allowed vide order dated 
27.7.2016 and unfortunately she having not secured the qualifying marks in such 
re-evaluation, we have no other option than to hold that the prayer of the 
petitioner is devoid of merit and accordingly, we dismiss the Writ Petition. No 
costs.  
 

******* 
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Partition Act 

14. Section 4 of the Partition Act 
Kabita Acharya Versus Basanta Kumar Layak and others  
Dr. A. K. Rath, J.  

In the High Court of Orissa ,Cuttack 
Date of Judgment -01.05.2017 

Issue 
In the matter of an application filed under Section 4 of the partition 

Act by the co-owner  to re-purchase the property from the stranger 
purchaser. 

Relevant Extract 
This petition challenges the order dated 27.4.2015 passed the learned Civil 

Judge (Senior Division), Keonjhar in Execution Case No.32 of 2010, whereby and 

whereunder, the learned trial court allowed application of the plaintiff under 

Sec.4 of the Partition Act and directed defendant no.13/J.Dr. no.12, petitioner 

herein to execute the registered sale deed in respect of the suit schedule property 

in favour of the plaintiff at the prevailing market price and to bear the 

registration cost. 

 

 Shorn of unnecessary details, the short facts of the case is that opposite 

party no.1 as plaintiff instituted T.S.No.90 of 2000 in the court of the learned Civil 

Judge (Senior Division), Keonjhar for partition impleading opposite parties 2 to 

14 as well as the petitioner as defendants. The petitioner was defendant no.13. 

The suit was decreed preliminarily on 3.5.2003 by declaring 1/8th share of each 

of the plaintiff and defendant nos.1-6 with a further declaration of partition and 

that the inter se transfers and the extent of such transfers shall be adjusted from 

the respective shares of the plaintiff and defendants 1 to 6. There was a further 

direction that the interest of the purchasers and donees shall be restricted to the 

extent of specific share of land of their respective vendors. The preliminary 

decree was made final on 4.10.2010. Thereafter defendant nos. 3 and 7 levied 

Execution Case No.32 of 2010 for delivery of possession of their allotted landed 

property as per the final decree. While the matter stood thus, the plaintiff filed an 

application under Sec. 4 of the Partition Act praying for a direction to defendant 

no.13/J.Dr.12 (petitioner herein) to re-transfer the property, which was 

purchased from D.Hr. No.1 by means of a registered sale deed dated 10.4.1990 in 

his favour on the consideration fixed by the court. It is stated that defendant 

no.13 was impleaded as a party to the suit, since she has purchased a part of the 

suit property from defendant no.3. The defendant no.3 levied execution case. The 

property purchased by defendant no.13 has been included in the share of 

defendant no.3. The same is a homestead and is a part and parcel of the joint 
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family residential property of the plaintiff. The property has the potentiality of 

being used as the residential property and dwelling house of the family of the 

plaintiff. The plaintiff had filed an application for making the preliminary decree 

final. A Civil Court Commissioner was deputed for effecting physical partition of 

the properties. Accordingly, the Civil Court Commissioner had conducted field 

enquiry, prepared allotment sheets along with sketch map separately allotting 

different part of the suit properties in favour of the plaintiff and the defendants. 

In the said allotment, the property purchased by defendant no.13 has been 

allotted in her favour under khata no.58, plot no.508/5 area A0.015 dec. After the 

said allotment, defendant no.3 levied execution case for delivery of possession of 

the properties allotted in his favour. As the preliminary decree stipulates that the 

interest of the purchasers shall be restricted to the extent of the respective 

shares of land of their respective vendors, the prayer for execution of the final 

decree has the effect of his purchaser i.e. defendant no.13 seeking for physical 

partition of her purchased property and taking separate delivery of possession of 

the same from the entire suit property. The J.Dr.12 transferee filed objection 

stating therein that the plaintiff has not challenged her title and possession. The 

petition has been filed to protract the litigation. The suit land is Gharabari and a 

house is standing thereon. Thus, the question of preemption does not arise. The 

plaintiff was silent from the date of sale deed and delivery of possession knowing 

fully well about the sale of the suit land and admitting her title and possession 

over the same. After engorssment of final decree in stamp papers, the property is 

not the joint family property. The learned trial court, placing reliance on a 

decision of the apex Court in the case of Ghantesher Ghosh v. Madan Mohan 

Ghosh and others, AIR 1997 SC 471, allowed the application. 

 

Heard Mr.Soumya Mishra, learned Advocate for the petitioner and 

Mr.Manoranjan Mishra, learned Advocate for opposite party no.1. None appeared 

for opposite parties 2 and 3. 

 

Mr. Soumya Mishra, learned Advocate for the petitioner submitted that the 

application filed by the plaintiff is thoroughly misconceived inasmuch as the 

learned executing court has committed a patent error in allowing the application 

of the plaintiff under Sec. 4 of the Partition Act. He further submitted that Sec.4 of 

the Partition Act can be pressed into service provided the stranger transferee 

sues for partition. In the instant case, the petitioner is a stranger transferee. She 

has not filed the suit for partition. He further submitted that the learned trial 

court has failed to take into consideration of the subsequent developments of the 

suit. The suit for partition has been decreed and the same has been culminated in 
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the final decree. The learned trial court misread and misinterpreted the decision 

of the apex Court in the case of Ghantesher Ghosh (supra). 

 

Per contra, Mr.Manoranjan Mishra, learned Advocate for opposite party 

no.1 submitted that admittedly the suit property is a homestead. The defendant 

no.3 has alienated his undivided interest in the property to the petitioner. In 

objection, the petitioner took a specific plea that the plaintiff was aware of 

execution of sale deed and delivery of possession and the plaintiff admitted the 

title and possession of defendant no.13. Application under Sec.4 of the Partition 

Act can be filed at any stage of the suit. 

 

There were divergent views of different High Courts including this 
Court in the case of Alekha Mantri v. Jagabandhu Mantri and others, AIR 
1971 Orissa 127 with regard to scope and ambit of Sec. 4 of the Partition 
Act. The same has been set at rest by the apex Court in the case of 
Ghantesher Ghosh (supra). The apex Court held thus:- 

 “A mere look at the aforesaid provision shows that for its 
applicability at any stage of the proceedings between the contesting 
parties, the following conditions must be satisfied: 

(1) A co-owner having undivided share in the family dwelling house 
should effect transfer of his undivided interest therein; 

(2) The transferee of such undivided interest of the co-owner should 
be an outsider or stranger to he family; 

(3) Such transferee must sue for partition and separate possession of 
the undivided share transferred to him by the concerned co-owner; 

(4) As against such a claim of the stranger transferee, any member of 
the family having undivided share in the dwelling house should put 
forward his claim of pre-emption by undertaking to buy out the share of 
such transferee; and 

(5) While accepting such a claim for pre-emption by the existing co-
owner of the dwelling house belonging to the undivided family, the court 
should make a valuation of the transferred share belonging to the stranger 
transferee and make the claimant co-owner pay the value of the share of 
the transferee so as to enable the claimant co-owner to purchase by way of 
pre-emption the said transferred share of the stranger transferee in the 
dwelling house belonging to the undivided family so that the stranger 
transferee can have no more claim left for partition and separate 
possession of his share in the dwelling house and accordingly can be 
effectively denied entry in any part of such family dwelling house”. 
 

It was further held that the terminology "suing for partition" would not 

necessarily mean filing of a suit in the first instance by the transferee. If a 

transferee seeks to execute any final decree for partition in favour of his 
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transferor co-owner, he can be said to have initiated a legal action for redressal 

of his decretal right as a stranger transferee. Any legal action taken by anyone for 

getting redressal from a law court and for vindicating his legal right on which 

such action is based can be said to have sued in a court of law. Section 4 of the Act 

has also advisedly used the terminology "sues for partition" and has not confined 

it only to suits filed by stranger transferee for applicability of Sec.4 of the Act. 

 

 In Babulal v Habibnoor Khan (Dead) by L.Rs. and others, AIR 2000 SC 

2684, the apex Court taking a cue from Ghantesher Ghosh (supra) held that one 

of the basic conditions for applicability of Section 4 as laid down by the aforesaid 

decision and also as expressly mentioned in the Section is that the 

stranger/transferee must sue for partition and separate possession of the 

undivided share transferred to him by the coowner concerned. It is, of course, 

true that in the said decision it was observed that even though the stranger 

transferee of such undivided interest moves execution application for separating 

his share by metes and bounds it would be treated to be an application for suing 

for partition and it is not necessary that a separate suit should be filed by such 

stranger transferee. All the same, however, before Section 4 of the Act can be 

pressed in service by any of the other co-owners of the dwelling house, it has to 

be shown that the occasion had arisen for him to move under Section 4 of the Act 

because of the stranger transferee himself moving for partition and separate 

possession of the share of the other co-owner which he would have purchased.  

 

On the anvil of the decisions cited (supra), the instant case may be 

examined. Admittedly, defendant no.3 had alienated the undivided interest in 

favour of defendant no.13. The same is a dwelling house. It is not disputed that 

the petitioner is a stranger transferee. The assertion of the petitioner is that the 

plaintiff was aware of the execution of sale deed so also the possession delivered 

to her by the vendee, and the plaintiff admits her title and possession of the suit 

land. In the final decree proceeding, an Amin Commissioner was deputed. He 

submitted the report allotting an area 0.015 dec. appertaining to Khata no.588/5 

in favour of the petitioner. 

 

 As held by Babulal (supra), one of the basic conditions for applicability of 

Section 4 as laid down by the aforesaid decision and also as expressly mentioned 

in the Section is that the stranger/transferee must sue for partition and separate 
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possession of the undivided share transferred to him by the co-owner concerned. 

It was observed that even though the stranger transferee of such undivided 

interest moves execution application for separating his share by metes and 

bounds it would be treated to be an application for suing for partition and it is 

not necessary that a separate suit should be filed by such stranger transferee. All 

the same, however, before Section 4 of the Act can be pressed in service by any of 

the other co-owners of the dwelling house, it has to be shown that the occasion 

had arisen for him to move under Section 4 of the Act because of the stranger 

transferee himself moving for partition and separate possession of the share of 

the other coowner which he would have purchased.  

 

The aforesaid condition is totally lacking in the instant case. The stranger 

purchaser has not filed any application for separating her share from the 

dwelling house, either at the stage of preliminary decree or final decree or in 

execution proceeding. Merely because the Amin Commissioner allotted a share in 

her favour, the same is not per se a ground to file application under Sec. 4 of the 

Partition Act. The Court has not accepted the said report. Till the stranger 

transferee moves an application for separating her share, Sec.4 of Partition Act 

cannot be pressed into service. The inescapable conclusion is that the application 

filed by the plaintiff in the execution petition is not maintainable. 

 

 In the wake of the aforesaid, order dated 27.4.2015 passed the learned 

Civil Judge (Senior Division), Keonjhar in Execution Case No.32 of 2010 is 

quashed. The petition is allowed. No costs. 

******* 
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Orissa Land Reforms Act, 1960. 
 

15. Sections 22, 23, 23(A) 23(B)(1) and 23(B)(2) of Orissa Land Reforms Act, 
1960. 
Chadei Sahoo Versus The Secretary to Government of Orissa, Revenue & others  
Biswanath Rath, J.  

In the High Court of Orissa. 
Date of Judgment : 16.05.2017 

Issue 
Regarding validity of acquisition of land belonging to a  member  of 

schedule caste community without permission and in the matter of 
acquisition of right by way of advance possession. 

 
This writ petition has been filed assailing the orders under Annexures-4 to 

6 passed by the opposite party Nos.2 to 4 in exercise of power under the Orissa 

Land Reforms Act, 1960. 

 

 Short background involved in the case is that the father of the opposite 

party Nos.5 & 6 being a scheduled caste person sold the disputed land to one 

Iswar Das-opposite party No.8 by executing a registered sale deed dated 

11.4.1969. The said Iswar Das being a Scheduled Tribe person and remaining in 

possession of the disputed land sought for permission from the competent 

authority for sale of the land in favour of the present petitioner. It further reveals 

that obtaining permission the opposite party No.8 sold Ac.0.59 decimals of land 

to the petitioner by executing a sale deed on 4.4.1970. The opposite party No.5 

filed a petition under Section 23 of the O.L.R Act bearing O.L.R case No.12 of 1999 

in the year 1999 for declaring the sale deed at the instance of his father as void 

and thereby, also sought for declaration of the subsequent sale deed as void. The 

opposite party No.2 allowed the O.L.R Case declaring that the Annexure-1 since 

involved a transfer of a property from a scheduled caste person to a scheduled 

tribe person taking place in the year 1969, contravenes the provisions contained 

in Section 22 of the O.L.R Act. The petitioner filed an appeal registered as O.L.R 

appeal case No.26/1999. The appeal was dismissed vide Annexure-5. A revision 

was also preferred by the petitioner and by the opposite party No.8. The revision 

was registered as O.L.R Revision Case No.1/2000 and the revision was dismissed 

on 23.9.2000 as appearing at Annexure-6. Smt. Sujata Jena, learned counsel 

appearing on behalf of Mr. B.N. Bhuyan, learned counsel for the petitioner 

challenging the impugned order submitted that though the sale vide Annexure-1 

did not have any permission but looking to the long possession of the petitioner 

by the time of initiation of the proceeding in the year 1999, petitioner had 

already got the possession over twelve years and therefore, following the 
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provisions contained in Section 23(B)(I) of the Act, Smt. Jena, claimed that the 

petitioner has got the right by way of adverse possession. 

 It is under the above circumstances, Smt. Sujata Jena, learned counsel 

claimed for setting aside the impugned orders. 

 

Mr. Maheswar Mohanty, learned counsel for the private opposite party 

Nos.5 & 6 being the sons of the original vendor challenging the claim of the 

petitioner, referring to the provisions contained in Section 23(B)(I) of the O.L.R 

Act submitted that the petitioner’s case since falls under the provisions contained 

in Section 23(B)(II), the petitioners should have thirty years of possession. Sri 

Mohanty, learned counsel thus submitted that assuming that the petitioner 

purchased the property in the year 1970 and for the introduction of Section 

23(B)(II) of the Act vide Orissa Act 8 of 91 the petitioner had hardly twenty-one 

years of possession, therefore, no right accrued in favour of the petitioner by way 

of adverse possession and under the circumstance, there is no illegality 

committed by any of the authority involved in the impugned orders leaving any 

scope for interfering in the impugned orders. 

 

Mr. K.K. Mishra, learned Additional Government Advocate supported the 

contentions raised by Mr. Mohanty, learned counsel for the opposite party Nos.5 

& 6 and consequently, justifies the impugned orders. 

 

Considering the rival contentions of the parties, this Court finds, there is 

no dispute that the first sale vide Annexure-1 between the father of the opposite 

party Nos.5 & 6 and Iswar Das the opposite party No.8 took place on 11.4.1969. 

For the restrictions imposed under Section 23 of the O.L.R Act and since the 

aforesaid provision came into effect by the Orissa Act 13 of 1965, the transaction 

made in the year 1969 involving a property of a Scheduled Caste community 

without having permission remains void. For the transaction vide Annexure-1 

being declared as void, this Court observes that the transaction between the 

opposite party No.8 and the petitioner even though having a permission for sale 

but for having no right to sale with the opposite party No.8, the second sale also 

becomes void. 

 

Coming to consider the claim of the petitioner on the basis of his right 

being accrued by way of adverse possession for having possession of more than 

twelve years by the time of introduction of the restriction under Section 23, this 

Court finds, the provision contained in Section 23(B) of the O.L.R Act reads as 

follows: 
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“[23-B. Burden of proof and amendment of Limitation Act, 1963 in its 

application to proceedings under Section 23-(1) If any proceedings under Section 

23, the validity of the transfer of any holding or any part thereof is called in 

question, or if such proceedings are for the recovery of possession of such holding, 

or part thereof, the burden of proving that the transfer was valid shall, 

notwithstanding anything contained in any other law for the time being in force, lie 

on the transferee. 

(2) In the Limitation Act, 1963 in its application to proceeding under Section 

23-B, 2[ahd under Section 23-A] in the Schedule, after the words “twelve years” 

occurring in the Second Column against Article 65 of the words, brackets and 

figures  

“but thirty years in the case of immovable property belonging to a member 

of a Scheduled Tribe or a Scheduled Caste, specified in relation to the State of Orissa 

in the Constitution (Scheduled Tribes) Order, 1950 or the Constitution (Scheduled 

Castes) Order, 1950, as the case may be,” shall be inserted.]” 

 

Reading of the restrictions in the above provisions, this Court observes 

that the provisions contained in Section 23-B (2) of the Act has the application to 

the present case. Taking into consideration the provision contained in Section 

23-B(2) of the Act, being original introduced vide Orissa Act 44 of 1976 requiring 

minimum of possession of 12 years by the time of introduction of the provision in 

the year 1976, this Court finds, creation of a right by virtue of adverse possession 

having continuous possession of thirty years was introduced in the O.L.R Act vide 

Orissa Act 8 of 91. Thus, the legal position as in the year 1976 has a clear 

requirement of possession of twelve years in the case of immovable property 

belonging to a member of the scheduled caste. Taking into consideration the rival 

contentions, materials available on record and reading of the provisions 

contained in Section 23-B(2) of the Act, this Court finds since the petitioner’s 

possession over the disputed property came by virtue of second sale deed dated 

4.4.1970 by 1976 on introduction of Section 23(B) in its original forum in 1976, 

petitioner had no twelve years of possession to claim his right by virtue of 

adverse possession. 

Considering a similar situation, a Bench of this Court decided a matter in a 

case in between Ghanashyam Meher vrs. Bhima Ganda alias Kumbhar (having 

died), Lakhapati Kumbhar and others as reported in 2000(II) OLR-275 referring to 

several other decisions in paragraph No.3, which reads as follows: 

“3. It is not disputed that the land was initially Chaukidar Jagir land of opposite 
party No.1 and subsequently after coming into force of the Orissa Offices of Village Police 
(Abolition) Act, 1964, the land vested in the State government and subsequently it was 
settled on raiyati basis with opposite party No.1 by the order dated 28.8.1968 and Patta 
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was issued on 25.7.1970. The authorities who have decided the matter have not come to 
any clear-cut finding as to the date since when the petitioner had remained in possession. 
Even assuming that the petitioner was in possession from 1943 and his possession was 
adverse to that of the owner, namely, original opposite party No.1, Bhima Ganda, the very 
fact that the land ahd been settled with Bhima Ganda in a proceeding under the Orissa 
Offices of Village Police (Abolition) Act, created a new title in favour of original opposite 
party No.1 and adverse possession, if any, of the present petitioner prior to the date of 
settlement of the land with opposite party No.1 would be of no avail. However, if the 
petitioner continued in possession in spite of limitation would start and such possession 
would continue to be adverse and after expiry of twelve years of such adverse possession; 
right of opposite party No.1 would be lost keeping in view the principle envisaged under 
Sec. 27 of the Limitation Act. Initially, in the Orissa Land Reforms Act, there was no 
provision for recovery of possession from person in unauthorized occupation of land 
belonging to a member of Scheduled Caste/Scheduled Tribe and the remedy was to file 
appropriate civil suit. However, in the year 1976, under Orissa Act 44 of 1976 by way of 
amendment provision was introduced in shape of Sec.23-A for recovery of possession from 
a person in unauthorized possession of land of a raiyati belonging to Scheduled Caste or 
Scheduled Tribe, as the case may be. However, the period of limitation available under the 
Limitation Act had not been changed. As such, it was held in series of cases that if a person 
remains in unauthorized occupation for a period of more than twelve years, the right of 
the original owner is lost. (See.62(1986) CLT 281 (Siani Nag v. Gobardhan Ganda and 
others). Subsequently, Sec.23-B was introduced in the year 1991 under Orissa Act 8 of 
1991 where the period of limitation became thirty years. However, if any person had 
already perfected his title by adverse possession by the time of incorporation of Sec.23-B in 
the Orissa Land Reforms Act, his right acquired by way of adverse possession is not 
defeated by such subsequent provision enhancing the period of limitation. This position is 
clear in view of the decision reported 65 (1988) CLT 360 (Madhia Nayak v. Arjuna 
Pradhan and others). Though this decision was rendered with reference to a similar 
provision contained in Sec. 23 of the Orissa Land Reforms Act, the ratio of the said decision 
is squarely applicable. Similar view has been expressed in the decision of this Court 
reported in 71(1991) CLT 281 (Butu Naik v. Ainla naikani and another). In fact, in view of 
the observations made in the latter decision pointing out the anomally relating to 
provision of limitation applicable under Sec.23, and Sec.23-A of the Orissa Land Reforms 
Act, the Legislature thought if fit to subsequently amend the provision by introducing 
Sec.23-B.” 
 

For the factual scenario discussed hereinabove, and the settled legal 

position by this Court through the referred judgment, this Court finds, there is no 

illegality in any of the impugned orders and all the Courts have rightly 

adjudicated the issue and thereby, rightly dismissed the claim of the petitioner 

leaving any scope for this Court to interfere in the same. 

 

This writ petition stands dismissed but however, there is no order as to 

cost. 

******* 


