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Civil Procedure Code 

2. Section 10 of CPC 
Durgamadhab Das vs Bhikari Charan Das And Others  

Biswanath Rath, J.  

In the High Court of Orissa , Cuttack. 
Date of Judgment-02.01.2018 

Issue 

In the matter of refusal to stay the further proceeding of the suit 

under Section 10 of CPC –Challenged. 

Relevant Extract 

This Civil Miscellaneous Petition has been filed challenging the order 

passed by the learned Civil Judge (Jr. Divn.), Jajpur in C.S. No.93 of 2013 

involving an application under Section 10 of the Code of Civil Procedure 

being moved by the plaintiffs as find place at Annexure-7 of the civil 

miscellaneous petition. 

 Short background involved in the case is that the petitioner as the 

plaintiff along with the other co-sharers filed title suit vide T.S. No.113 of 

1997 on the file of learned Civil Judge (Jr. Divn.), Jajpur for declaring the gift 

deeds as void since the defendant no.2 Sudhansu Mohan Das is not the 

adopted son of late Satyendra and further, the possession of the defendants 

1 & 2 therein over the disputed property in favour of the plaintiff and also 

for permanent injunction restraining the defendant nos.1 & 2 from claiming 

any interest over the suit land. Plaintiff-petitioner has lost his attempt in 

the above suit vide R.F.A. No.8 of 2015, which is presently pending disposal. 

It is while the matter stood as above, the petitioner again filed C.S. No.93 of 

2013 before the learned Civil Judge (Jr. Divn.), Jajpur for permanently 

restraining the defendants from forcibly attempted to take possession of 

the disputed property. Taking into consideration the pendency of the R.F.A. 

No.8 of 2015, it appears, the result therein has a bearing on the result of the 

subsequent suit. The plaintiff-petitioner filed an application under Section 

10 of the C.P.C. which matter was rejected by the order of the trial court on 

16.7.2014 on the premises that the present defendants are not the parties 

to the suit vide T.S. No.113 of 1997. After gap of two years, the petitioner- 

plaintiff filed another application under Section 10 of C.P.C. on the self same 

ground requesting therein for stay of further proceeding of the later suit till 
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disposal of the R.F.A. No.8 of 2015. On the premises that the opposite 

parties-the present defendants for not being party to the title suit vide T.S. 

No.113 of 1997, the trial court held that the petition is not maintainable 

and consequently, rejected the same. Thus, the present civil miscellaneous 

petition. 

 Shri Sushanta Kumar Dash, learned counsel for the petitioner taking 
this Court to the provisions contained in Section 10 of the C.P.C. and also to 
the dispute involved in both the suits contended that for the interest of 
justice and to avoid any inconsistent view in the later suit, the later suit 
should be stayed till final outcome in the R.F.A. No.8 of 2015. Consequently, 
learned counsel for the petitioner prayed for interference of this Court in 
the impugned order, thereby setting aside the same and allowing the 
application under Section 10 of C.P.C. 

 Shri S.S. Das, learned counsel for the opposite parties- defendants on 

the other hand, taking this Court to the nature of the suits involved herein, 

particularly the disputes and the parties required to be considered 

involving both the suits and further for the rejection of the earlier 

application under Section 10 of the C.P.C. at the instance of the plaintiff-

petitioner itself by the very same court contended that there is right 

decision by the trial court involving the issue and thus, there is no scope for 

this Court for interfering in such orders in exercise of power under Article 

227 of the Constitution of India. 

Considering the rival contentions of the parties, this Court finds, 

admittedly there are two suits involved and admittedly the present 

opposite parties-defendants are no way involved in the first suit. Taking 

into consideration both the plaints involving the T.S. No.113 of 1997 and 

C.S. No.93 of 2013, this Court finds, the Title Suit vide T.S. No.113 of 1997 

involves the following parties : 

"1. Nabin Chandra Das aged 50 years. 

2. Durgamadhab Das, aged 45 years, 

3. Hariballav Das, aged 35 years, 

4. Ram Ch. Das, aged 27 years. 

S/o-late Nirod Kumar Das Village-Rangas, P.O.-Chhatrapada, P.S. 

Mangalpur, Dist.-Jajpur Plaintiffs 

https://indiankanoon.org/doc/1331149/
https://indiankanoon.org/doc/1331149/
https://indiankanoon.org/doc/1331149/
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-Vrs.- 

1. Bholanath Das, aged 55 yrs., S/o- Balaram Das 

2. Sudhansu Mohan Das, aged 28 yrs. S/o- Bolanath Das 

3. Pranabananda Das, aged 45 years, (Dead) 

4. Debi Prasad Das, aged 65 years. (Dead) 

4.(a) Kumuda Das, aged 48 years, wife of late Debi Prasad Das, 

4.(b) Debasis Das, aged 23 years, S/o- late Debi Prasad Das. 

Both are now staying at Vill./P.O.-Binod Bihari Das. Vill./P.O. Bara-

Damodarpur, P.S./Dist.-Kendrapara. Bibhu Prasad Das, aged 30 years. 

S/o- Sarat Kumar Das, Vill.-Rangas, P.O.-Chhatrapada, P.S. Mangalpur, Dt.-

Jajpur Defendants" 

Similarly, the properties mentioned at page 17 involving T.S.No.113 of 

1997 of the brief makes it clear involving the properties in the subsequent 

suit. This suit has also the following prayer : 

"The plaintiffs therefore pray that:- 

a) A decree be passed declaring deft no.2 as not the adopted son of late 

Satyendra. 

b) A decree be passed declaring the gift deeds No.1173 and 2172 dt.16.4.76 

and no.7747 dt.17.12.75 as void. 

c) For a declaration that possession defendant nos.1 & 2 over plaintiffs' 

properties if any is on behalf of the plaintiff only as gumasta. 

d) For permanent injunction restraining defendants no.1 & 2 from claiming 

any interest on the basis of the above three gift deeds over the case lands as 

described in schedule 'A' and from creating any trouble in possession of 

plaintiffs; 

e) For costs and for any other relief or reliefs which the plaintiff are entitled 

to;" 

 Now coming to study the plaint averments involving the C.S. No.93 of 

2013, this Court from Annexure-4 finds, this suit has the following parties: 

"Durgamadhab Das, aged about 53 years, S/o-Late Nirod Kumar Das, 
Village-Rangas, P.O.-Chhatrapada, P.S. Mangalpur, Dist.-Jajpur Plaintiff 
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-vrs- 

1. Bhikari Charan Das, aged about 50 years, S/o.-Late Sankar Das, 

2. Kamalini Das, aged about 45 years, Wife of Bhikari Das, 

3. Maheswar Das, aged about 45 years, S/o- Gagan Bihari Das, 

4. Bibhu Prasad Das, aged about years, S/o- Late Sarat Kumar Das. 

All are of Village-Rangas, P.O. Chhatrapada, P.S. Mangalpur, Dist.Jajpur, 

Defendants" 

 This suit involves undoubtedly a part of the property involved in the 

earlier suit being purchased by the defendants involving C.S. No.93 of 2013 

from the defendants involving the earlier suit. The prayer involved in this 

suit reads as hereunder: 

"10. That the plaintiff is therefore prayed that a decree be passed. 

a) Permanently restraining the defendants to come over the suit land and 

to create type of disturbance in his smooth and peaceful possession over 

the case land. 

b) For cost. 

c) For any other relief/reliefs for which the plaintiff is entitled to;" 

 Reading of both the plaints and the particulars available in the plaint 

vide Annexures-1 & 4, there remains no doubt that there is a clear 

distinction involving the parties therein and the lis. is also completely 

different. Now coming to the provisions contained in Section 10 of the 

C.P.C. for determining as to whether under the circumstance, Section 10 of 

the C.P.C. has any application to the case or not? Reading of the provisions 

makes it clear that the same restricts a court from proceeding with trial of 

any suit, in which the matter is issue is also directly and substantially in 

issue in a previously instituted suit between the same parties, or between 

the parties under whom they or any of them claim litigating under the same 

title where such suit is pending in the same or any other court. This Court 

observes, the mandate of the provision is not only to see the issue is 

directly and substantially involved in the previously instituted suit but it 

also required to see whether both the suits involve the same party or 

between the parties under whom they or any of them litigating under the 

same title. Taking into consideration the plaint averments and both the 
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suits and the dispute involved herein involving both the suits, this Court 

though not finds, the issue involved in both the suits either directly or 

substantially in issue but for the relief in the subsequent suit being 

dependant on the ultimate outcome in R.F.A. No.8 of 2015 particularly 

keeping in view the defendants involving the subsequent suit are the 

purchaser of the property involved in the earlier suit being purchased from 

the defendants in the earlier suit, so to say the defendants in the 

subsequent suit have stepped into the shoes of the defendants in the earlier 

suit. Therefore, there remains no doubt that the result in the earlier suit 

now pending in first appeal is very much dependant on the ultimate 

outcome in the earlier suit. 

 Now coming to consider the citation cited at Bar by the learned 
counsel for the opposite parties in the case of Manohar Lal Chopra, 
Appellant versus Rai Bahadur Rao Raja Seth Hiralal, Respondent as 
reported in AIR 1962 (S.C.) 527, this Court finds, the Hon'ble Apex Court in 
paragraph no.39 held as follows: 

"(39) The suit at Indore which had been instituted later, could be stayed in 
view of S.10 of the Code. The provisions of that section are clear, definite 
and mandatory. A Court in which a subsequent suit has been filed is 
prohibited from proceeding with the trial of that suit in certain specified 
circumstances. When there is a special provision in the Code of Civil 
Procedure for dealing with the contingencies of two such suits being 
instituted, recourse to the inherent powers under S. 151 is not justified. 
The provisions of S. 10 do not become inapplicable on a Court holding that 
the previously instituted suit is a vexatious suit or has been instituted in 
violation of the terms of the contract. It does not appear correct to say as 
has been said in Ram bahadur Thakur and Co. v. Debidayal (Sales) Ltd., 
ILR (1954) Bom. 334 :(AIR 1954 Bom 176), that the Legislature did not 
contemplate the provisions of S.10 to apply when the previously instituted 
suit be held to be instituted in those circumstances. The provisions of S. 35 
A indicate that the Legislature was aware of false or vexatious claims or 
defences being made, in suits, and accordingly provided for compensatory 
costs. The Legislature could have therefore provided for the non- 
application of the provisions of S.10 in those circumstances, but it did not. 
Further, S. 22 of the Code provides for the transfer of a suit to another 
Court when a suit which could be instituted in any one of two or more 
Courts is instituted in one of such Courts. In view of the provisions of this 
section, it was open to the respondent to apply for the transfer of the suit at 
Asansol to the Indore Court and, if the suit had been transferred to the 

https://indiankanoon.org/doc/1924832/
https://indiankanoon.org/doc/1924832/
https://indiankanoon.org/doc/1924832/
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Indore Court, the two suits could have been tried together. It is clear, 
therefore, that the Legislature had contemplated the contingency of two 
suits with respect to similar reliefs being instituted and of the institution of 
a suit in one Court when it could also be instituted in another Court and it 
be preferable, for certain reasons, that the suit be tried in that other 
Courts." 

Reading of the above decisions of the Hon'ble Apex Court this Court 
finds, consideration before the Hon'ble Apex Court was, as to when there is 
a special provisions in the Code of Civil Procedure, recourse to inherent 
power of Section 151 of C.P.C, is justified or not? Answering the same, the 
Hon'ble Apex Court held that for the clear provisions contained in Section 
10 of the Code of Civil Procedure, recourse to Section 151 was not justified. 
Taking into consideration the decision in the case of Y.B. Patil and others, 
Appellants versus Y.L. Patil, Respondents as reported in AIR (1977) S.C. 
392, it appears, this decision dealt with Section 11 of C.P.C. and is only 
confined with the objection of the petitioner as to when a Section 10 
application has already been rejected, whether a subsequent application 
under Section 10 of C.P.C. was maintainable or not? 

 In paragraph nos.8 & 12 of the judgment in the case of National 

Institute of Mental Health & Neuro Sciences, appellant versus C. 

Parameshwara, respondent as reported in AIR 2005 Supreme Court 242, 

the Hon'ble Apex Court held as follows: 

"8. The object underlying section 10 is to prevent Courts of concurrent 
jurisdiction from simultaneously trying two parallel suits in respect of the 
same matter in issue. The object underlying section 10 is to avoid two 
parallel trials on the same issue by two Courts and to avoid recording of 
conflicting findings on issues which are directly and substantially in issue 
in previously instituted suit. The language of section 10 suggests that it is 
referable to a suit instituted in the civil Court and it cannot apply to 
proceedings of other nature instituted under any other statute. The object 
of section 10 is to prevent Courts of current jurisdiction from 
simultaneously trying two parallel suits between the same parties in 
respect of the same matter in issue. The fundamental test to attract section 
10 is, whether on final decision being reached in the previous suit, such 
decision would operate as res judicata in the subsequent suit. Section 10 
applies only in cases where the whole of the subject matter in both the suits 
is identical. The key words in section 10 are "the matter in issue is directly 
and substantially in issue" in the previous instituted suit. The words 
"directly and substantially in issue" are used in contra-distinction to the 
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words "incidentally or collaterally in issue". Therefore, section 10 would 
apply only if there is identity of the matter in issue in both the suits, 
meaning thereby, that the whole of subject matter in both the proceedings 
is identical. 

12. In the case of Manohar Lal Chopra versus Rai Bahadur Rao Raja Seth 
Hiralal as reported in (AIR 1962 SC 527), it has been held that inherent 
jurisdiction of the Court to make orders ex debito justitiae is undoubtedly 
affirmed by section 151, CPC, but that jurisdiction cannot be exercised so as 
to nullify the provisions of the Code. Where the Code deals expressly with a 
particular matter, the provision should normally be regarded as exhaustive. 
In the present case, as stated above, section 10, CPC has not application and 
consequently, it was not open to the High Court to bye- pass section 10, CPC 
by invoking section 151, CPC." 

 Considering the rival contentions of the parties and after taking into 
consideration the nature of the dispute involved in both the suits and 
finding that the decision in the earlier suit has a relevancy on the decision 
in the later suit involved herein, even though, for the clear provisions 
contained in Section 10 of the C.P.C. and as there is support of the 
contentions of the opposite parties by the decisions of the Hon'ble Apex 
Court referred to hereinabove, this Court finds, Section 10 has no 
application to the case at hand. But for this Court's finding that the 
decisions in the appeal has an influencing factor on the subsequent suit, 
this Court applying the provisions contained in Section 151 of C.P.C. 
interferes with the impugned orders and consequently, directs for stay of 
the subsequent suit vide C.S. No.93 of 2013 till final outcome in R.F.A. No.8 
of 2015. While parting away with the case at hand, this Court also directs 
the petitioner herein to approach the first appellate court dealing with 
R.F.A. No.8 of 2015 for expeditious disposal of the same. As a result, this 
Court interfering with the impugned order vide Annexure-7 sets aside the 
same and applying two decisions of this Court vide I.L.R. (1991) 2 Cut. 353 
and 2007 (II) O.L.R. 459, applying the inherent powers, in exercise of 
power under Section 151 of C.P.C., this Court while interfering in the 
impugned order at Annexure-7 allows the application of the petitioner for 
staying the further proceeding involving C.S. No.93 of 2013 till disposal of 
the R.F.A. No.8 of 2015. 

 The civil miscellaneous petition stands allowed. No cost. 

******* 
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3. Section 100 of CPC 

Padlam Bodanaik vs Ghasi Kirsani And Others  

Dr. A. K. Rath, J. 

In the High Court of Orissa: Cuttack 

Date of Judgment – 08.01.2018 

Issue 

 In the matter of dispute regarding the nature of an unregistered 

deed –Challenged. 

Plaintiff no.1 is the appellant against a reversing judgment in a suit 

for recovery of possession. 

 The case of the plaintiffs was that the suit schedule land originally 

belonged to Aita Badonaik. Aita Badonaik died leaving behind him three 

sons, namely, Birsa, Sonia and Budha. Sonia died leaving behind him only 

son, plaintiff no.1. Budha died leaving behind him only son, plaintiff no.2. 

After death of Aita Badonaik, Budha evinced an intention to separate from 

the family. He was given some landed property 30 years back. Budha left 

the village and his whereabouts is not known. It was further pleaded that 

Birsa mortgaged the suit land with the defendants orally for Rs.500/-. The 

plaintiffs approached the defendants to deliver the suit land in the year 

1977, but the defendants demanded a sum of Rs.2,500/- from them. On 

9.11.1977, they sent a notice to the defendants to deliver possession of the 

suit land. On enquiry, the plaintiffs ascertained that the suit land was 

mutated in favour of the defendants in Mutation Case No.625 of 1977. 

Mutation was made on the false pretext that the suit land was purchased by 

the defendants. The defendants have no semblance of right, title and 

interest over the suit land. 

 The defendants filed written statement denying the assertions made 

in the plaint. The case of the defendants was that the suit land originally 

belonged to Buda Kirsani, paternal uncle of the defendants. Buda sold the 

said land to Birsa. Birsa and his brothers were in separate mess. They were 

in possession of their respective shares. The suit land fell to the share of 

Birsa. Birsa sold the suit land to the defendants on 19.3.1971 for a 

consideration of Rs.500/- by means of an unregistered deed. Thereafter the 
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defendants were in possession of the suit land. The suit land was sold in 

their favour. They have right, title and interest over the suit land. 

 On the inter se pleadings of the parties, the learned trial court 

framed nine issues. The parties led evidence oral and documentary to 

substantiate their cases. The learned trial court came to hold that the suit 

property is the joint family property of the plaintiffs. The unregistered 

deed, vide Ext.A, does not contain the khata number and plot number. 

Exhibit-A is not a sale deed. The mutation R.O.R. neither creates nor 

extinguishes title. Defendant no.1 is a trespasser. Held so, it decreed the 

suit. Aggrieved by the judgment and decree of the learned trial court, 

defendant no.1 filed Title Appeal No.2 of 1984 before the learned District 

Judge, Koraput, which was subsequently transferred to the court of the 

learned Additional District Judge, Koraput at Jeypore and renumbered as 

Title Appeal No.5/85 (2/84 of D.J). The learned appellate court held that 

the suit property is the separate property of Birsa. Plaintiff no.1 has no 

interest over it. At the instance of plaintiff no.1, the defendants cannot be 

evicted. The genuineness of Ext.A cannot be questioned. Exhibit-A can be 

used for collateral purpose. There is no bar in treating Ext.A as an 

agreement between Birsa and the defendants. Pursuant to Ext.A, the suit 

property was transferred to the defendants. The defendant no.1 can protect 

his possession on the strength of Ext.A though he may be a person having 

no title to the same. 

 The appeal was admitted on the following substantial question of 

law: 

"In the facts and circumstances of this case Ext.A (the unregistered 

sale deed dt.19.3.71) cannot be construed as contract to transfer for 

consideration, and thus provisions of Section 53-A of Transfer of property 

Act has no application." 

https://indiankanoon.org/doc/221518/
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 Heard Mr. P. V. Balkrishna, learned Advocate for the appellant. None 

appeared for the respondents. 

 Mr.Balkrishna, learned Advocate for the appellant submitted that in 

the unregistered deed, vide Ext.A, there is no mention of khata number and 

plot number. The same is not a sale deed. The finding of the learned 

appellate court is perverse. 

 The unregistered deed, vide Ext.A, has been styled as sale deed. The 

consideration amount was fixed at Rs.500/-. On a bare perusal of Ext.A, it is 

evident that there is no description of the property. There is no mention of 

khata number, plot number and area. By no stretch of imagination, the 

same can be construed as sale deed. Further the valuation of the property is 

more than Rs.100/-. The same is required compulsory registerable 

under Section 17 of the Registration Act. The learned trial court has rightly 

held that Ext.A is not a sale deed. The learned appellate court committed a 

manifest illegality in holding that there is no bar in treating Ext.A as an 

agreement to sale. The defendant no.1 can protect his possession on the 

strength of Ext.A, though he may have title over the suit property. It is 

nobody's case that Ext.A is an agreement to sale. The judgment of the 

learned appellate court suffers from internal inconsistencies. The 

substantial question of law is answered accordingly. 

 A priori, the judgment of the learned appellate court is set aside and 

that of the learned trial court is confirmed. The appeal is allowed. 

Consequently, the suit is decreed. There shall be no order as to costs. 

******* 

  

https://indiankanoon.org/doc/561156/
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4. Section 100 of CPC 
Hemalata Mohanty And Others vs Golapi Sahu And Others  

Dr. A. K. Rath, J  

In the High Court of Orissa: Cuttack 

Date of Judgment – 09.01.2018 
Issue 

In the matter of validity of a sale deed in absence of an 
endorsement to the effect that the contents of the sale deed are read 
over and explained to the vender –Challenged. 

 

This is a defendants' appeal against a confirming judgment. 

 Plaintiffs-respondents instituted the suit for declaration of right, title 

and interest and recovery of possession. Case of the plaintiffs was that 

Dharamdeo Pandey was the original owner of Ac.0.17 dec. of land. 

Defendant no.1 purchased Schedule-A land by means of a registered sale 

deed dated 30.7.1968. To construct a house, she sold the Schedule-B land to 

the plaintiff no.1 and her husband Nakul Chandra Sahu by means of a 

registered sale deed dated 29.12.1980 for a valid consideration. They are in 

possession of the same. Thereafter, Nakul applied to the Tahasildar, 

Baripada to depute an Amin for identification of the land. After due 

measurement, it was found that out of A0.08.500 dec. of land, the vendor 

had given delivery of possession of only Ac.0.07 dec. of land to the vendee. 

Defendant no.1 did not deliver the land measuring Ac.01.500 dec., which 

fell short of the land sold by her to the plaintiffs. She encroached upon the 

same along with defendant nos.2 to 6. With this factual scenario, they 

instituted the suit seeking the reliefs mentioned supra. 

 The defendants filed a written statement denying the assertions 

made in the plaint. According to them, defendant no.1 was not the owner in 

possession of Schedule-A land. The land was purchased by her husband 

Radhakrushna Mohanty in her name. Her husband was the real owner. Her 

husband was in possession of the land till his death. After his death, his 

children and widow are in possession of the same. Defendant no.1 sold a 

portion of Schedule-A land to the plaintiff no.1 and her husband and 

delivered possession. The contents of the sale deeds were not read over 

and explained to her. Defendant no.1 is a paradanasin widow. She does not 

know reading or writing except putting her signature. The plaintiffs are not 

the lawful owners of Schedule-B land. 
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 Stemming on the pleadings of the parties, learned trial court struck 

five issues. Parties led evidence, both oral and documentary to substantiate 

their case. On an analysis of the evidence on record and pleadings, learned 

trial court came to hold that the defendant no.1 was not a paradanasini 

lady. She alienated the suit land for legal necessity. She executed two sale 

deeds one in favour of the plaintiff and another in favour of her husband. 

After understanding the contents thereof, she put her signature. Held so, it 

decreed the suit. Unsuccessful defendants challenged the judgment and 

decree before the learned District Judge, Baripada, which was transferred 

to the court of the learned Addl. District Judge, Baripada and renumbered 

as Title Appeal No.6/52 of 1999/1992. The appeal was eventually 

dismissed. 

 The second appeal was admitted on the substantial questions of law 

enumerated in Ground Nos.I and II. The same are - 

"I. Whether the sale deeds vide Exhibits-1 & 2 are valid in law or void in the 

absence of endorsement of being read over, explained and understood by 

the vendor, defendant no.1 and being witnessed by her minor children ? II. 

Whether the defendant no.1 should have been held as the exclusive owner 

in possession of 'A' Schedule property and after the death of her husband 

and competent to sale the property as per Ext.1 and 2 to plaintiff No.1 and 

her husband ?" 

 Heard Mr. Pranab Kumar Pasayat, learned counsel on behalf of Mr. 

P.K. Mohanty, learned Senior Advocate for the appellants and Ms. 

Arundhati Sahoo, learned counsel on behalf of Mr. Arun Kumar Mishra, 

learned counsel for the respondents. 

 Mr. Pasayat, learned counsel for the appellants submits that 

defendant no.1 was a Paradanasini lady. She had not executed the sale 

deeds after understanding the contents thereof. Heavy onus lies on the 

plaintiffs to prove that the contents of the sale deeds were read over and 

explained to her. The suit property was not the exclusive property of 

defendant no.1. After death of her husband, the defendants are in 

possession of the suit property. The suit property belongs to the 

defendants. Thus she has no exclusive right to alienate the suit property in 
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favour of the plaintiff and her husband. Further, the sale was not for the 

legal necessity. 

 Per contra, Ms. Sahoo, learned counsel for the respondents submits 

that defendant no.1 was the exclusive owner of the suit schedule property. 

For legal necessity, she alienated the suit land in favour of plaintiff no.1 and 

her husband by means of a registered sale deeds. Possession of the suit 

land was duly delivered. 

But then, possession in respect of Ac.01.500 dec. of land was not 

delivered for which the plaintiffs have instituted the suit. She further 

submits that defendant no.1 was not a pardanasini lady. Both the courts 

below have rightly held that she is not a pardanasini lady. 

 On a vivid analysis of the evidence on record and pleadings, learned 

trial court came to hold that the scribe P.W.2 deposed that on 29.1.1980 

both the sale deeds vide Exts.1 and 2 were scribed on the instruction of the 

vendor Hemalata Mohanty- D.W.1. The contents of the sale deeds were 

read over and explained to the vendor. After understanding the same, she 

put her signature on those documents. He scribed the sale deed vide Ext.1, 

while Ext.2 was scribed in his presence by one Chandrasekhar Dutta. P.W.3 

was a witness to the sale deeds. He proved due execution and attestation of 

the documents. He stated that the contents of the deeds were read over and 

explained to the vendor in his presence. P.W.3 further stated that 

defendant no.4, who happens to be the daughter of the vendor, is also an 

attesting witness to the sale deeds. Defendant no.4 was in service at the 

relevant point of time. Both P.Ws 2 and 3 have duly proved execution and 

attestation of the two sale deeds. Though they were subjected to extensive 

cross-examination, but nothing material had been elicited from their 

mouth. Thus Exts.1 and 2 conveyed good title in respect of Schedule-B land 

to the vendees. It further held that D.W.1 has admitted in her cross-

examination that after death of her husband, she was looking after the 

entire affairs of the family. On taking a holistic view of the matter, learned 

trial court came to the conclusion that defendant no.1 was not a 

pardanasini lady. The appellate court concurred with the findings of the 

learned trial court and held that defendant no.1 is neither a padanasini lady 

nor illiterate lady. Her daughter Manjushree Mohanty was serving in the 
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Tahasil Office at the time of execution of the sale deeds. She was an 

attesting witness to the deeds. She must not have allowed her mother to 

sign on the documents on good faith without knowing its contents and 

understanding their purports. Exts.1 and 2 have been duly executed and 

registered. It further held that D.W.1 had gone twice to the Sub-Registrar 

Office. She was present when deeds were registered. In her cross-

examination, she stated that the lands were purchased by them from Sri 

Pandey. A pucca house was constructed at the southern side of the suit plot, 

which was let out to the Tourism Department. D.W.1 had enough 

knowledge about the approved plan basing on which the pucca house was 

constructed. D.W.1 has stated that after receipt of the consideration 

amount, she deposited the consideration amount in her postal savings bank 

account. She admitted that the land purchased from Sri Pandey had been 

recorded in her name during consolidation operation. She used to pay rent. 

The municipality holding stands in her name. 

 Both the courts concurrently held that defendant no.1 was not a 

Pardanasini lady. The scribe as well as attesting witness examined by the 

plaintiff unequivocally stated that the contents of the deeds were read over 

and explained to the vendor. After understanding the contents thereof, she 

put her signature. Manjushree Mohanty, one of the attesting witness to the 

deeds, is the daughter of defendant no.1. She was serving in the Tahasil 

Office. Defendant no.1 had been to the Sub-Registrar Office twice. There is 

no perversity or illegality in the findings of the courts below. 

 The suit schedule property was recorded in the name of the 

defendant no.1 in the consolidation ROR. Thus defendant no.1 was the 

absolute owner of the suit schedule property. To press legal necessity, she 

alienated the suit schedule property in favour of the plaintiff and her 

husband by means of a registered sale deed for a valid consideration. Since 

possession of Ac.01.500 dec. of land was not delivered to the plaintiffs, they 

compelled to institute the suit. The substantial questions of law are 

answered accordingly. 

 As a sequel to the above discussions, the appeal fails and is 

dismissed. There shall be no order as to costs. 

******* 
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5. Section 100 of CPC 
State of Orissa and another Versus Dukishyama Behera and others  
Dr. A. K. Rath, J. 

In the High Court of Orissa, Cuttack 
Date of Hearing & Judgment- 10. 01. 2018 

Issue 
In the matter of consideration of the bar imposed on the civil 

court by section 16 of the O.P.L.E. Act and Section 11 of CPC –Challenged. 
Relevant extract 

This is a defendants’ appeal against reversing judgment.  

The plaintiffs-respondents instituted the suit for declaration of right, 

title, interest, confirmation of possession and permanent injunction. The 

case of the plaintiffs was that they were occupancy raiyats of village 

Durgapur. They possess the land less than one acre. Plaintiffs 1 and 2 were 

in possession of ‘A’ schedule land. Plaintiff no.3 was in possession of ‘B’ 

schedule land since 1940. 2 They used to grow crops and enjoy usufructs. 

They had constructed the house on a portion of the suit land. It was further 

pleaded that the suit land had been described as Chotta Jungle in 1962 

settlement. In the consolidation R.O.R. the same had been recorded as Abad 

Yogya Anabadi. While the matter stood thus, Encroachment Case nos.107 of 

73-74, 103 of 73-74, 253 of 90-91 and 254 of 90-91 had been initiated 

against them, wherein penalty was imposed. In the year 1990, the standing 

crops were put to auction. They being the illiterate persons participated in 

the auction and became the highest bidder. The R.I. submitted the report 

against them. Thereafter they had been evicted. But the same was a mere 

paper transaction. They are still in possession of the suit property with the 

knowledge of the defendants for more than forty years and have acquired 

occupancy rights over the suit schedule land. When defendant no.2 

threatened to dispossess them, they instituted the suit seeking the relief 

mentioned supra.  

The defendants entered appearance and filed a written statement 

denying the assertions made in the plaint. The case of the defendants was 

that the plaintiffs had been evicted in Encroachment Case Nos. 107 of 73-74 

and 103 of 73-74. They put their L.T.I. on the case record, where after the 

case was closed. When they encroached upon the suit land again, 

Encroachment Case Nos. 254 of 90-91 and 253 of 90-91 had been initiated 
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against them. The usufructs of the encroached land were put to public 

auction. Again the plaintiffs encroached upon the suit land and started 

construction of a house over the same. Encroachment Case No.43 of 1991-

92 had been initiated against them. The same was sub-judice. It was further 

pleaded that in Encroachment Case No.107 of 73-74, plaintiff no.1 

submitted a written statement stating, inter alia, that in the year 1971 

while he was cultivating the land of one S. N. Mohapatra 3 inadvertently 

occupied 50 dec. of land adjoining the land of Sri Mohapatra, which was 

lying fallow. Plaintiff no.1 applied for settlement of the land by way of lease. 

However, he vacated the land. They were not in possession of the suit land. 

They were evicted from the case land on 21.6.1982. The plaintiffs had not 

acquired occupancy rights. The kisam of the land was Chotta Jungle in 1962 

settlement, but in 1990 the status had been changed to Abad Yogya 

Anabadi. The suit land adjoins to Banki N.A.C. It was further pleaded that 

the entire suit land comprising an area A 9.12 dec. is used by the villagers 

at the time of festival for public purpose. A temple is situated adjoining to 

the suit land.  

On the inter se pleadings of the parties, the learned trial court struck 

four issues. Parties led evidence, oral and documentary, to substantiate 

their cases. The learned trial court came to hold that the plaintiffs were not 

occupancy raiyats under the State. Held so, it dismissed the suit. Aggrieved 

by the said judgment and decree, the plaintiffs filed T.A.No.1 of 1997 before 

the learned Civil Judge (Sr.Division), Banki. The appellate court held that 

since the plaintiffs were in possession of the land for more than forty years 

by the time encroachment cases had been initiated, the Tahasildar should 

have referred the matter to the Sub-Divisional Officer under Section 8 (a) of 

the O.P.L.E. Act for settlement of the land. The plaintiffs are fishermen. They 

are scheduled caste persons and as such entitled for settlement of the land 

under the provisions of O.P.L.E. Act. The plaintiffs had established their 

rights as tenants. They were in possession of the suit land for more than 

forty years and, as such perfected title by way of adverse possession. Held 

so, it allowed the appeal.   

The appeal was admitted on the substantial questions of law 

enumerated in ground nos.2(a), (b) and (c) of the appeal memo. The same 

are: 
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 “a) Whether the learned lower appellate court was correct in 

decreeing the adverse possession in favour of the plaintiff-appellants in 

view of the fact that they have admittedly suffered from eviction orders 

under the provisions of the O.P.L.E. Act in 1982 and have admittedly in 

prescribed title by adverse possession thereafter ?  

b) Whether the learned lower appellate court erred in law in 

entertaining to the suit of the plaintiffs in view of the bar contained under 

Section 16 of the O.P.L.E. Act ?  

c) Whether the learned lower appellate court was correct in 

decreeing the plaintiffs-appellants suit in view of the fact that the issues 

raised can be substantially decided by the authorities under the O.P.L.E. Act 

and therefore, the present claim is barred under Section 11 Explanation 

VIII of the C.P. Code ?  

Heard Mr.Swayambhu Mishra, learned A.S.C. for the appellants and 

Mr.Nibash Chandra Mishra, learned Advocate for the respondents.  

Mr.Swayambhu Mishra, learned A.S.C. submits that the plaintiffs were 

unauthorized encroachers. In encroachment proceedings, they had been 

evicted. Furthermore, in the auction of usufructs, the plaintiffs participated 

and became the highest bidder. They were not in possession of the suit land 

for more than thirty years. The date of entry into the suit land had not been 

mentioned in the plaint.  

Mr. Nibash Chandra Mishra, learned Advocate for the respondents 

submits that the plaintiffs were in possession of the suit land since 1940. 

They were the settled raiyats of village. They used to raise paddy crops. 

They became the occupancy raiyats. Initiation of 5 encroachment 

proceedings against the plaintiffs are bad in law. Drawing attention of this 

Court to Section 7 (2)(b) of the O.P.L.E.Act 1972, Mr.Mishra, learned 

Advocate submits that where any land is in unauthorized occupation of a 

homesteadless person, which is being utilized by him as homestead, the 

Tahasildar shall, instead of evicting such person, settle the same with him, 

so, however, that the land so settled with him shall not exceed one-tenth of 

an area. The plaintiffs made an application to the Tahasildar for lease of the 

land under Ext.1. The same was pending. The Tahasildar instead of 
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referring the matter to the S.D.O. for settlement of the land under Section 

8(a) of the O.P.L.E. Act passed order of eviction. Elaborating the submission, 

he submits that the plaintiffs are poor fishermen. They are home steadless 

persons. Their residential house is standing over a portion of the suit 

schedule land. In such a contingency, the land ought to have been settled in 

their favour. He further submits that the learned appellate court, on a 

threadbare analysis of the evidence on record and pleadings, allowed the 

appeal. There is no perversity or illegality in the said findings.  

In State of Orissa Vrs. Bhanu Mali (Dead) Nurpa Bewa and others, 

1996 (I) OLR 460, a question arose that whether the decision of the 

Revenue Officer in the proceeding under the O.P.L.E. Act will operate as res 

judicata in the subsequent suit filed by the plaintiff for declaration of title 

and recovery of possession. This Court held that the decision of the 

Revenue Officer in the proceeding under the O.P.L.E. Act can neither 

operate as res judicata nor Sec.16 thereof can stand as a bar relating to the 

question of title in the subsequent civil suit by the plaintiffs. Thus, 

notwithstanding the bar contained in Sec. 16 of the O.P.L.E. Act, the civil 

court has jurisdiction to adjudicate the complicated question of title.   

The suit was instituted in the year 1991. It is pleaded that the 

plaintiffs were in possession of the suit land from the year 1940. Plaintiff 

nos.1 and 3 were sixty years at the time of institution of the suit. Plaintiff 

no.2 was 35 years. Plaintiffs 1 and 3 were born in the year 1931. Thus 

plaintiff nos.1 and 3 were in possession of the suit land when they were 

nine years old. With regard to plaintiff no.2, he was born in the year 1956, 

i.e., he was in possession of the land sixteen years prior to his birth. It is 

highly inconceivable.  

The plaintiffs had taken a plea that they were occupancy raiyats, but 

then they made an application to the Tahasildar for settlement of the land 

stating therein that they were in possession of the suit land for more than 

thirty years. The plea is mutually destructive. Claim of title to the property 

and adverse possession are in terms of contradictory. 
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In consolidation R.O.R., the kisam of the land had been described as 

Abad Yogya Anabadi. Since the plaintiffs were in unauthorized occupation 

of the suit land, Encroachment Case nos.107 of 73-74, 103 of 73-74, 253 of 

90-91 and 254 of 90-91 had been initiated against them at different point 

of time. The order of eviction was passed and penalty imposed. The R.I. put 

the standing crops to auction in the year 1990. Plaintiff no.1 participated in 

the auction and became the highest bidder. The R.I. submitted its report 

stating that the plaintiffs had been evicted from the suit land. The suit land 

is adjacent to a temple. The people of the locality observe the functions and 

ceremonies on the same. The learned appellate court did not delve deep 

into the matter. Merely because the plaintiffs’ application was pending 

before the authority, the same was not per se a ground to decree the suit. 

The plaintiffs had failed to prove that they were occupancy raiyats.  

There is no pleading that the plaintiffs were in possession of the land 

peacefully, continuously and with the hostile animus to the defendants, but 

then the learned appellate court travelled beyond its jurisdiction and 

rendered finding on adverse  possession. The substantial questions of law 

are answered accordingly.   

In the wake of aforesaid, the judgment of the learned appellate court 

is set aside and that of the learned trial court is confirmed. The appeal is 

allowed. Consequently, the suit is dismissed. There shall be no order as to 

costs. 

******* 
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Indian Penal Code 
6. Section 325 read with section 34 of IPC  
Subhash Chander Bansal vs Gian Chand  
 R.K. Agrawal  & Abhay Manohar Sapre ,JJ. 

In the Supreme Court of India 
Date of Judgment- 25.01.2018 

Issue 
In the matter of acquittal of one accused person and conviction of 

rest accused persons under Section  325 read with Section 34 IPC –
Challenged. 
 

This appeal is filed by the Complainant against the final judgment and 

order dated 04.05.2007 passed by the High Court of Punjab & Haryana at 

Chandigarh in Criminal Revision No. 174 of 1999 by which the High Court 

dismissed the criminal Signature Not Verified Digitally signed by revision 

filed by the appellant herein. ASHA SUNDRIYAL Date: 2018.01.25 16:22:27 

IST Reason:2. In order to dispose of the appeal, few relevant facts need 

mention hereinbelow. 

 Respondent Nos. 1 to 5 (five accused persons) were prosecuted 

under Sections 307/325/148/149 of the Indian Penal Code,1908 

(hereinafter referred to as ‘IPC’) for causing injuries to two persons 

namely, Om Prakash and Ravinder Kumar, with Hockey at around 7.15 p.m. 

on 29.07.1988. The prosecution was initiated against the respondents on 

the basis of FIR No. 128 dated 03.08.1988 lodged by the appellant herein, 

who is the son of Om Prakash (since dead). 

 The Trial Court, by order dated 14.11.1998 acquitted all the five 

accused persons (respondent Nos. 1 to 5 herein). 

 The State, being aggrieved by the order of acquitting the 

respondents, filed criminal appeal being Criminal Appeal No.494-DB of 

1999 before the High Court of Punjab & Haryana whereas the complainant 

filed a Criminal Revision No. 174 of 1999 against the order of the acquittal. 

 The High Court, by the impugned judgment, allowed the State's 

appeal in part and convicted the four accused persons namely, Gian Chand, 

Krishan Kumar, Lachhman Dass and Bhagwan Dass (respondent Nos. 1, 2, 3 

and 5) under Section 325 read with Section 34IPC and upheld the acquittal 

https://indiankanoon.org/doc/455468/
https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/763672/
https://indiankanoon.org/doc/999134/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/37788/
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of one accused person, namely, Suresh Kumar - respondent No. 4 by giving 

him benefit of doubt. The operative part of judgment of the High Court 

reads as under: 

“In the above circumstances, acquittal of the respondents cannot be 

justified. However, having regard to the submission made on behalf of 

Suresh Kumar, we consider it safe to give him benefit of doubt and acquit 

him but we do not find any valid ground to uphold acquittal of other 

accused. 

Accordingly we convict accused Gian Chand, Krishan Kumar, 

Lachhman Dass and Bhagwan Dass under sections 325/34 IPC but having 

regard to long lapse of time since the  date of occurrence, we award 

sentence for the period of imprisonment already undergone by them, apart 

from awarding compensation of Rs.50,000/- to be shared equally by PW3 

Subhash Chander and PW4 Virender Kumar. It has been noticed that Om 

Parkash, injured has already died. The four convicted accused will pay 

Rs.12,500/- each. …………….” 

 The complainant, being aggrieved by the judgment of the High Court, 

has filed this appeal by way of special leave in this Court. The State has not 

filed any appeal. 

 Therefore, the short question that arises for consideration in this 

appeal is whether the High Court having convicted the four accused 

persons under Section 325 read with Section 34IPC was justified in 

imposing the sentence that was already undergone by them and by 

imposing a fine of Rs.50,000/- to be paid equally by the four convicted 

accused persons.9. Having heard the learned counsel for the parties and on 

perusal of the record of the case, we find no merit in the appeal. In our 

opinion, the High Court was right and hence the impugned judgment does 

not call for any interference. 

 In the first place, the High Court convicted four accused persons 

under Section 325 read with section 34 IPC and not under Section 307 IPC. 

In other words, in the opinion of the High Court, no case was made out 

under Section 307 IPC, but it was essentially a case of a "grievous hurt" 

falling under Section 325 IPC. 

https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/37788/
https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/37788/
https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/37788/
https://indiankanoon.org/doc/455468/
https://indiankanoon.org/doc/455468/
https://indiankanoon.org/doc/1133601/
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 This finding of the High Court, in our opinion, is based on proper 

appreciation of entire prosecution evidence and we do not find any reason 

to disturb it for convicting the respondents under Section 325 IPC instead 

of Section 307 IPC.12. So far as the awarding of sentence for an offence 

punishable under Section 325 read with Section 34 IPC is concerned, the 

High Court was of the opinion that the respondents have already 

undergone some reasonable length of jail sentence as under-trials and the 

same, in our opinion, appears to be sufficient. It is more so because, in 

addition, a fine of Rs.50,000/- was also awarded. This would meet the ends 

of justice. 

 Having examined this issue, we find no reason to interfere on this 

issue too for the following reasons. 

 Firstly, the incident in question occurred as far back as in 1988, 

whereas we are now in 2018. In between this period, 30 years have 

elapsed. Secondly, in the meantime, one injured also expired. Thirdly, the 

injured were duly compensated with the amount of fine of Rs.50,000/-. 

The quantum of fine awarded in 1988 or so appears to be just and 

reasonable. Moreover, it is the sole discretion of the Trial Court and, in this 

case, the High Court to decide the quantum of fine amount. 

 Taking into account all these facts, which have emerged from the 

facts of the case, we find no reason to take a different view from that of the 

High Court, which does not call for any interference in this appeal. 

 The appeal thus fails and is accordingly dismissed. 

******* 

  

https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/455468/
https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/37788/
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7. Section 376 (1) of IPC and Section 4 of POCSO Act 
Litu Behera @ Jaga Versus State of Orissa  
S. K. Sahoo, J. 

In the High Court of Orissa, Cuttack. 
Date of Hearing and Judgment-  06.01.2018 

Issue  
In the matter of conviction of the appellant under Section 376(1) 

of IPC  and Section 4 of the POCSO Act. 
Relevant  Extract 

The appellant Litu Behera @ Jaga along with coaccused persons 

Samir Behera, Prakash Rout, Kabat @ Kabuli Senapati and Kalia Dalei faced 

trial in the Court of the learned Special Judge -cum- Sessions Judge, Cuttack 

in G.R. Case No.45 of 2013 for offences punishable under sections 342/34, 

363/34, 366-A/34, 376-D of the of the Indian Penal Code and section 4 of 2 

the Protection of Children from Sexual Offences Act, 2012 (hereafter 

‘POCSO Act’).  

The learned trial Court vide impugned judgment and order dated 

19.09.2015 though acquitted the co-accused persons Prakash Rout, Kabat 

@ Kabuli Senapati and Kalia Dalai of all the charges and the co-accused 

Samir Behera was also acquitted of the charge under section 376(1) of the 

Indian Penal Code and section 4 of the POCSO Act, however, he was found 

guilty under sections 363 and 366-A of the Indian Penal Code. 

 The appellant was acquitted of the charges under sections 363 and 

366-A of the Indian Penal Code but he was found guilty under section 

376(1) of the Indian Penal Code and section 4 of the POCSO Act and was 

sentenced him to undergo rigorous imprisonment for ten years and to pay 

a fine of Rs.5000/- (rupees five thousand), in default, to undergo R.I. for a 

one year for the offence under section 376 of the Indian Penal Code and 

also to undergo R.I. for ten years and to pay a fine of Rs.5,000/-(rupees five 

thousand), in default, to undergo further R.I. for one year for the offence 

under section 4 of the POCSO Act. The sentences were directed to run 

concurrently.  

The prosecution case, as per the first information report lodged by 

the victim on 09.09.2013 before the officer in  charge of Tigiria police 

station is that she was having love affair with the appellant since one year 
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prior to the lodging of the first information report. The appellant was a 

tractor driver and coaccused Amu Sahu and Samir Behera were the helpers 

of the appellant in the said tractor. It is stated in the F.I.R. that on 

06.09.2013 at about 8.00 p.m. while the victim had been to the backside of 

her house to wash her hands, the co-accused Samir Behera and Amu Sahu 

came in a black colour motorcycle and told the victim that the appellant 

was calling her. Since the victim was having love affair with the appellant, 

without intimating anybody in the house, she accompanied the two 

coaccused persons sitting on the motorcycle. On the way when the victim 

asked the two co-accused persons about the appellant, they told her not to 

worry and assured to take her to the place where appellant was waiting for 

her. Accordingly, the victim was taken to a Mundia (a small hillock) of 

village Manpur. She found the other co-accused persons Prakash Rout, 

Kalia Dalai and Kabuli Senapati were sitting there. When the victim asked 

them about the whereabouts of the appellant, they replied that the 

appellant would come very soon. It is further stated in the first information 

report that at about 10 O’ clock in the night, coaccused Amu Sahu forcibly 

committed rape on the victim in spite  of her protest and she was also given 

threat with dire consequence. After commission of rape by co-accused Amu 

Sahu, the other co-accused persons namely, Samir Behera, Kalia Dalai and 

Prakash Rout committed gang rape on her. They stayed in that hillock 

throughout the night and on the next day morning, the accused persons 

gave food to the victim and on 07.09.2013 night also all those persons 

namely, Amu Sahu, Samir Behera, Prakash Kumar Rout, Kabuli Senapati 

and Kalia Dalai committed rape on her. On 08.09.2013 evening at about 

7.00 p.m. the appellant came to that place and the victim disclosed about 

the occurrence before the appellant. It is stated that when nobody was 

there in the hillock during mid-night, the appellant also committed rape on 

the victim and in that night both of them stayed together in a cottage and 

on 09.09.2013 at about 5.00 a.m., the appellant told the victim to wait in the 

cottage and left the place to bring cash from the bank to go to Banki. The 

victim girl agreed to the proposal given by the appellant and stayed back. 

At about 6 O’ clock in the morning, five persons saw the victim at that place 

and one of them took the victim to his house and provided her food.  

The victim presented the first information report on the basis of 

which Tigiria P.S. Case No.87 of 2013 was registered 5 on 09.09.2013 under 
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sections 342, 363, 366-A, 376-D of the Indian Penal Code and section 4 of 

the POCSO Act against six persons namely, Litu Behera (appellant), Amu 

Sahu, Samir Behera, Prakash Rout, Kalia Dalai and Kabat @ Babuli Senapati. 

The officer in charge of Tigiria police station namely, Tapan Kumar Rout 

(P.W.17) took up investigation of the case. During course of investigation, 

the Investigating Officer examined the victim and her mother Laxmi Sahu 

(P.W.1). He visited the spot in presence of the victim and her mother and 

prepared the spot map (Ext.20). On 10.09.2013 the appellant was arrested 

and brought to the police station. Requisition was sent to Scientific Officer, 

Cuttack by the Investigating Officer to visit the place of occurrence i.e. 

Manpur Mundia. The I.O. proceeded to Manpur Mundia and seized the 

wearing apparels of the victim which were lying in front of the hut under 

seizure list Ext.7/1. The scientific team arrived at the spot and they also 

prepared a spot visit report and handed over it to the investigating officer. 

The wearing apparels of the appellant were seized under seizure list Ext.11. 

The appellant and the victim were sent for medical examination to S.D. 

Hospital, Athagarh. As there was no lady doctor at Atagarh hospital, the 

victim refused to get herself examined by a male doctor. The appellant was 

6 forwarded to Court on the next day of his arrest i.e. on 11.09.2013. The 

victim and her mother produced the certificate of Board of Secondary 

Education, Odisha and one School Leaving Certificate of the victim girl of 

Bindhanimaa Girls High School which were seized under seizure list Ext.4 

and keeping the xerox copies, the originals were handed over in the zima of 

the victim under zimanama Ext.5. The victim was sent with her mother to 

the F.M.T. Department of S.C.B. Medical College and Hospital, Cuttack for 

her medical examination and on the production of the Havildar, the I.O. 

seized two sealed packets containing vaginal swab and pubic hair and one 

sealed packet containing clothes of the victim and one forwarding letter 

under seizure list Ext.18. Co-accused Kabat @ Kabuli Senapati was arrested 

on 11.09.2013 and he was also sent for medical examination to C.H.C., 

Tigiria and on 13.09.2013 he was forwarded to Court. On 14.09.2013, the 

I.O. arrested accused Kalia Dalei from his house and sent him for medical 

examination to C.H.C., Tigiria and forwarded him to Court on 15.09.2013. 

The I.O. made a prayer before the Court for recording the statement of the 

victim under section 164 Cr.P.C and accordingly, the same was recorded on 

18.09.2013 by learned S.D.J.M., Athgarh. The co-accused Amu @ Amulya 

Sahu who was a juvenile was apprehended on  16.09.2013 and he was also 
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sent for medical examination. The co-accused Samir Behera was arrested 

02.10.2013 and sent to C.H.C., Tigiria for his medical examination and on 

03.10.2013 he was forwarded to Court. On 09.10.2013 the co-accused 

Pravas Kumar Rout was arrested and sent to C.H.C., Tigiria for medical 

examination and then forwarded to Court. Though a prayer was made by 

the Investigating Officer to conduct test identification parade but the T.I. 

parade could not be conducted in the case. The Investigating Officer 

received the medical examination reports of the appellant and other co-

accused persons and on 26.12.2013, he sent the exhibits to S.F.S.L., 

Bhubaneswar through Court for chemical examination. On 01.01.2014 

charge sheet was placed against all the accused persons including the 

juvenile Amulya Sahu for offences punishable under sections 342, 363, 

366-A and 376-D of the Indian Penal Code and section 4 of the POCSO Act. . 

 During course of trial, in order to prove its case, the prosecution 

examined seventeen witnesses. The prosecution exhibited twenty two 

numbers of documents. Ext.1 is the signature of victim on a document 

refusing her medical examination by a male doctor, Ext.2 is the plain paper 

F.I.R., Ext.3 is the consent memo for medical examination of victim, Exts.4, 

7/1, 10, 11, 12, 13, 14, 16, 17, 18 and 19 are seizure lists, Ext.5 is the 

zimanama, Ext.6 is the statement of the victim recorded under section 164 

Cr.P.C., Ext.8 is the medical report of accused Litu Behera, Ext.9 is the 

medical report of accused Amulya Sahu, Ext.15 is the medical examination 

report of the victim, Exts.20 and 21 are the spot maps and Ext.22 is the 

forwarding report.   

 The defence plea of the appellant is that the victim and her mother 

gave proposal of marriage of the victim with him through different persons 

but since he denied such proposal, they have foisted the case.  

The appellant examined himself as D.W.1. 

 The learned trial Court after analysing the evidence on record came 

to hold that on the date of alleged incident the victim was aged about 16 

years i.e. below 18 years of age. 
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Mr. Nityananda Mohapatra, learned counsel appearing for the 

appellant contended that the finding of the learned trial Court that the 

victim was aged about 16 years is based on speculation. 

The learned counsel for the appellant further contended that the 

victim and the appellant were having love affair according to the statement 

of the victim and both of them stayed together in the hut in the night of 

occurrence and they had sexual intercourse  and there is no evidence of any 

resistance being offered by the victim to such sexual intercourse, therefore, 

the surrounding circumstances clearly indicates that it was a case of 

consent. It is further contended that when the substantial part of the 

testimony of the victim has been disbelieved by the learned trial Court and 

the co-accused persons have been acquitted, it was not proper on the part 

of the learned trial Court to convict the appellant and it is a fit case where 

benefit of doubt should be extended in favour of the appellant.  

Mr. Chitta Ranjan Swain, learned Additional Standing Counsel on the 
other hand supported the impugned judgment and submitted that the 
victim is the informant and right from the first information report, she has 
named all the accused persons in the F.I.R. including the petitioner and the 
F.I.R. was lodged immediately after she was rescued and she has also 
identified the accused persons in Court and stated about the occurrence in 
detail and therefore, the learned trial Court was not justified in acquitting 
the co-accused persons mainly on the ground that test identification parade 
has not been conducted. It is contended by the learned counsel for the State 
that there are ample materials on record to show that the victim was below 
the age of 18 years at the relevant point of time and therefore, consent, if 
any, of  the victim to the sexual intercourse with the appellant in view of 
her love affair is in no way relevant in view of the clause sixthly of section 
375 of the Indian Penal Code and therefore, the appeal being devoid of 
merit should be dismissed. 

The learned trial Court has arrived at a conclusion that on the date of 
alleged occurrence, the victim was aged about sixteen years i.e. below 
eighteen years of age.  

The victim (P.W.2) has stated her date of birth was 02.06.1998 as 
noted in her school certificate. Though the matriculation certificate and 
school leaving certificate were seized by the I.O. under seizure list Ext.4 but 
those were left in the zima of the victim as per zimanama Ext.5. Neither in 
Ext.4  nor in Ext.5, has the date of birth of the victim as per the certificates 
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been mentioned. The original certificates were neither produced during 
trial nor were those marked as exhibits. The victim has stated that she 
could not say what was her age when she took admission in the school and 
she could not say the date of birth of her elder brother and elder sister. She 
stated that her father was illiterate and she had got no horoscope or birth 
certificate and her father had got her admitted in the school. The mother of 
the victim has been examined as P.W.1 and she has stated that the victim 
was her second child but she could not say her year of birth and she could 
not say the date and year of birth of her children. The father of the victim 
has not been examined in the case. The victim has stated her age to be 
seventeen years at the time of giving her evidence on 12.06.2014 and the 
occurrence in question alleged to have taken place in between 06.09.2013 
to 08.09.2013. Neither the Headmaster nor any of the teachers of the 
school where the victim was prosecuting her studies was examined nor 
was the school admission register proved in the case. When there is no 
horoscope and birth certificate of the victim and the victim’s father was an 
illiterate person and he had got the victim admitted in the school, it is not 
known on what  basis the date of birth was entered in the school register. 
When the knowledge of the victim regarding her date of birth was on the 
basis of the school certificate which has not been produced in Court during 
trial and her father has not been examined and her mother was unable to 
say her date and year of birth, it is difficult to accept that the date of birth of 
the victim was on 02.06.1998 which is stated to have been mentioned in 
her school certificate. The doctor (P.W.13) who has examined the victim 
has stated that from the physical, dental and radiological examination, the 
age of the victim was in between 15 to 17 years at the time of examination. 
P.W.13 has stated that X-ray plates of ossification were not attached to the 
report as it was kept in the department. She further stated that the 
radiology department had taken the X-ray of the victim and the plates were 
submitted to her for her opinion. Thus neither the X-ray plates were 
produced nor the person who conducted the X-ray was examined and even 
the radiological examination report has not been produced in Court. The 
margin of error in age ascertained by radiological examination is two years 
on either side has been judicially recognized in the case of Jaya Mala -Vrs.- 
Home Secretary reported in A.I.R. 1982 S.C. 1297. 

Therefore, the medical evidence could not have been the 
determinative factor which, inter alia, gave the platform for the learned 
trial Court to come to the opinion that the victim was aged about sixteen 
years. On the analysis of the oral as well as documentary evidence, I am of 
the view that in absence of any clinching oral evidence and when material 
documents relating to the age of the victim have not been proved in 
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accordance with law, it can be said that the prosecution has miserably 
failed to establish that the victim was below eighteen years of age at the 
time of occurrence. 

The statement of the victim (P.W.2) indicates that it is the co-accused 
Samir Behera and Amu @ Amulya who took her in a motor cycle to the 
‘Mundia’ of village Manpur giving an impression that the appellant was 
calling her and there she stayed with those two persons and other three 
persons which according to her were co-accused Prakash Kumar Rout, 
Kabuli 21 Senapati and Kalia Dalai. It is her case that those five accused 
persons committed rape on her not only on 06.09.2013 night but also on 
07.09.2013 night and they were also with her and providing tiffin to her on 
7th morning. At that point of time, the appellant was nowhere in the 
picture. The appellant arrived at the place on 8th evening. The victim has 
stated that she and the appellant mutually loved each other and he was 
assuring her to marry. She further stated that she was in talking term with 
the appellant and prior to the incident, the appellant had never misbehaved 
with her. She further stated that she was wishing to marry the appellant. 
The victim stated that on the evening the appellant arrived there, took her 
to the thatched house and he had sexual intercourse with her on 8th night. 
The victim has not stated that she raised any kind of protest to the 
appellant or that the appellant forcibly committed sexual intercourse with 
her. The evidence rather goes to show that on the next morning i.e. 9th 
September, the appellant told her to stay there and he would come with 
money by bringing from the bank. It appears that after the appellant left the 
place, within one hour, three to four villagers came there and took the 
victim with them and the matter was intimated to the police. Therefore, in 
absence of any clinching evidence that the victim was below the age of 
eighteen 22 years, the surrounding circumstances under which the victim 
and the appellant stayed together in the hut in the night on 8th night when 
nobody was there in the Mundia, their previous love affair, the 
interestedness of the victim to marry the appellant as stated by her and 
absence of any evidence of protest by the victim to the sexual intercourse 
with her by the appellant, it cannot be said that the appellant committed 
rape on the victim on 8th night rather the victim can be stated to be a 
consenting party to the sexual intercourse with the appellant.  

It is pertinent to note that the learned trial Court acquitted the co-
accused persons of the charge under section 376-D of the Indian Penal 
Code mainly on the ground that the occurrence having been taken place in 
the night, it was difficult to believe that P.W.2 could identify the accused 
persons particularly the co-accused Prakash. The learned trial Court 
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further held that the victim disclosed before her mother that all the six 
accused persons took her izzat which does not mean that she was ravished 
for two days by Amu (JCL) and accused persons Samir, Prakash, Kabat and 
Kalia. The learned trial Court gave much importance to the non-holding of 
T.I. parade in respect of the co-accused persons while disbelieving the case 
of gang rape on the victim against them. 

 The victim has stated to have remained in the company of the co-
accused persons for sufficient length of time i.e. on 6th night, during the 
day time on 7th when she was provided with food by them as well as on the 
7th night. According to her, she was subjected to forcible sexual intercourse 
on 6th night as well as on 7th night by all those five co-accused persons. In 
such a scenario, she must have observed the co-accused persons from close 
quarters. There is no evidence that the coaccused persons were concealing 
their faces while they were in the company of the victim. Therefore, the 
reasonings assigned by the learned trial Court that since the victim was not 
aware about the names of three of them i.e. co-accused Prakash kumar 
Rout, Kabuli Senapati and Kalia Dalei beforehand, therefore, her 
identification in Court was unworthy of credence cannot be said to be a 
proper view in the facts and circumstances of the case. In view of sufficient 
exposure of the co-accused persons to the victim, the identification of the 
co-accused persons by the victim in Court should not have been discarded 
on the ground of non holding of the test identification parade as the victim 
has not only named them before her mother which is admissible as res 
gestae under section 6 of the Evidence Act but also in the F.I.R. However, 
neither the State of Odisha nor the informant (victim)  has challenged the 
order of acquittal of the co-accused persons of the charge under section 
376-D of the Indian Penal Code or other offences and therefore, such 
acquittal order has reached finality.  

 In view of the forgoing discussions, I am of the considered opinion 
that the prosecution has failed to establish the charges under section 
376(1) of the Indian Penal Code and section 4 of the POCSO Act against the 
appellant beyond all reasonable doubt. 

 Accordingly, the Jail Criminal Appeal is allowed. The impugned 
judgment and order of conviction of the appellant and the sentence passed 
thereunder is set aside and the appellant is acquitted of the charges under 
section 376(1) of the Indian Penal Code and section 4 of the POCSO Act. The 
appellant who is in custody shall be set at liberty forthwith if his detention 
is not required in any other case. 

******* 
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Criminal Procedure Code 
8. Section 374 of  Cr. P. C. 
Mst. Anusuiya @ Saraswatibai vs The State Of Madhya Pradesh  

R.K. Agrawal & Abhay Manohar Sapre,JJ.  

In the Supreme Court of India 
Date of Judgment-25.01.2018 

Issue 
In the matter of conviction and sentence passed by the High Court 

for offences punishable  under Section 306 and Section 498-A IPC –
Challenged. 

 

 

 

 

This appeal is filed by the two accused persons against the final 

judgment and order dated 14.02.2007 passed by the High Court of Madhya 

Pradesh at Jabalpur in Criminal Appeal No. 419 of 1992 whereby the High 

Court partly allowed the appeal and while upholding the judgment dated 

Signature Not Verified 02.04.1992 passed by the First Additional Sessions 

Judge, Chhindwara in Sessions Trial No.3/91convicting the appellants-

accused under Sections 306 and 498A of the Indian Penal Code, 1908 

(hereinafter referred to as “IPC”) reduced the period of their sentence 

awarded under Section 306 IPC from Seven years to five years and a fine of 

Rs.1000/- each, in default of payment of fine, to further undergo RI for 

three months and under Section 498A, from three years to two years. Both 

the sentences to run concurrently. 

 Brief facts:  

The case of the prosecution is that the marriage of 

Rekhabai(deceased) and Chandrashekhar (appellant No.2) was performed 

on 12.05.1989, six months prior to her death. Appellant No.1 is the mother-

in-law of the deceased. 

 On 21.11.1989, a Marg Report was recorded at Chandameta Police 

Station that Rekhabai was brought dead in W.C.L. Hospital Bandkuhee 

by Gajanand. After preparing the inquest panchanama(Ex.P/8), the dead 

body was sent for post mortem. Dr. R.K. Basor(PW-8) performed the post 

mortem and submitted the report (Ex.P/10). According to PW-8, the death 

of Rekhabai was quite unnatural. Thereafter the viscera collected from the 

dead body was sent to Forensic Science Laboratory for Chemical 

examination. 

https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/538436/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/538436/
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 On 25.11.1989, Saligram (PW-1), father of Rekhabai(deceased), 

submitted a written report to the police station, Chhindwara mentioning 

therein that her daughter had committed suicide because her in-laws were 

harassing her for not bringing dowry in marriage and demanding one Fan 

and Rs.500/- from her parents. He further said that on 19.11.1989, one day 

before the death of Rekhabai, his daughter and son-in-law came to his 

house and stayed there for the night and on the next morning, his son-in-

law again demanded a Fan and Rs.500/- from him and on not being given 

the same, he started quarreling and went away saying that consequence 

would be heard of the next day. On the next day, when Rekhabai suddenly 

became ill, Surendra Pathak(CW-1) examined her on the request of 

Chandrashekhar and advised him to take her to the Hospital. On the way to 

Hospital, Rekhabai died. 

 On 30.03.1990, report of the Forensic Science Laboratory was 

received mentioning therein that the death of Rekhabai was caused by 

consuming rat poison. 

 After investigation, charge sheet was filed and by order dated 

29.12.1990, the case was committed to the Court of Sessions. The accused 

persons(appellants) denied the charges.6) By judgment dated 02.04.1992, 

the First Additional Sessions Judge, Chhindwara convicted the appellants 

for the offences punishable under Sections 306 and 498A IPC and 

sentenced both of them under Section 306 to undergo rigorous 

imprisonment of seven years and a fine of Rs.1000/- each and in default of 

payment of fine, to undergo further rigorous imprisonment for six months. 

So far as the sentence under Section 498A was concerned, both the 

appellants were sentenced to undergo rigorous imprisonment for three 

years. The sentences were to run consecutively. 

 Challenging the judgment of the Trial Court, the appellants (accused) 

filed appeal before the High Court. 

 The High Court, by impugned judgment dated 14.02.2007, partly 

allowed the appeal, upheld the conviction but modified the sentence 

awarded to the appellants under Section 306from Seven years to five years 

and a fine of Rs.1000/- each, in default, to further undergo RI for three 

months and so far as sentence under Section 498A was concerned, it was 

https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/538436/
https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/538436/
https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/538436/
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modified from three years to two years. Both the sentences were to run 

concurrently. 

 Against the judgment of the High Court, the appellants (accused) 

have filed this appeal by way of special leave before this Court. 

 Heard Mr.Pradeep Misra, learned counsel for the appellants and Mr. 

B.N. Dubey, learned counsel for the respondent. 

 Having heard the learned counsel for the parties and on perusal of 

the record of the case, though we uphold the conviction of the appellants 

under both the Sections, namely, Section 306 and Section 498 IPC, but 

having regard to the peculiar facts and circumstances of the case as set 

out hereinbelow, modify the sentence and accordingly reduce the period of 

sentence of both the appellants as indicted below. 

 We have perused the evidence with a view to find out as to whether 

the prosecution was able to prove their case under the twin Sections, 

namely, Sections 306 and 498-A of the IPC, which resulted in death of 

Rekhabai and, if so, whether the two Courts below were justified in 

convicting both the appellants and awarding to them the sentence as 

detailed above. 

 Having gone through the evidence and examining the findings of the 

two Courts on all the material issues involved in the case, we are of the 

considered opinion that no fault can be found in the manner in which both 

the Courts below appreciated the evidence so also no fault can be found in 

their respective reasoning which resulted in convicting the appellants. 

 It is a settled principle of law that if there is no perversity noticed in 

the findings of the Courts below and more so when the findings of the two 

Court below are of concurrence then such findings would be binding on 

this Court while hearing the appeal under Article 136 of the Constitution. 

Such is the case here. 

 It is not in dispute that Rekhabai died within six months from the 

date of her marriage. The date of marriage is 12.05.1989 whereas the death 

occurred on 21.11.1989. It is not in dispute that Rekhabai died due to 

https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/1868826/
https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/538436/
https://indiankanoon.org/doc/427855/
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consuming the poison. It is also not in dispute that the two Courts, on 

appreciating the evidence, recorded a categorical finding that appellant No. 

1, mother-in-law and the husband (appellant No. 2) had demanded 

dowry from the parents of the deceased and when they did not accede to 

the dowry demand, appellant No.2- husband threatened the father of the 

deceased and deceased herself of the dire consequences for not acceding to 

his demand of dowry. 

 It has also come in the evidence of the deceased's father (PW-1), 

which found acceptance to the two Courts and, in our opinion, rightly that 

the appellants used to beat the deceased soon after their marriage till her 

death. 

 In the light of the aforementioned findings of the two Courts below 

to which we concur, a case under Section 306 and Section 498-A IPC was 

rightly held made out against appellant No. 1- mother-in-law and appellant 

No. 2-husband. 

 Indeed when an unnatural death of the married woman takes place 

within seven years ofher marriage then a presumption, as envisaged 

in Section 113-A of the Evidence Act,1972 against the husband and his 

relatives is made out. In this case, the same was duly made out with the aid 

of evidence adduced against the appellants. The appellants, however, in 

their defense failed to rebut the presumption and whatever evidence they 

adduced in defense was not held enough to give them the benefit of doubt 

or clean acquittal. 

 We, therefore, uphold the conviction of both the appellants 

under Section 306 and Section 498-A of IPC 

 This takes us to the next question about the award of sentence to the 

appellants under both the Sections. We may state here that there is no 

appeal filed by the State for enhancement of the period of sentence. In 

other words, the State or/and Complainant accepted the jail sentence, 

which was awarded to the appellants by the Courts below. 

 It is not in dispute that the appellant No.1-mother-in-law has 

undergone total jail sentence for a period of 9 months or so out of the jail 

https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/538436/
https://indiankanoon.org/doc/294349/
https://indiankanoon.org/doc/1953529/
https://indiankanoon.org/doc/538436/
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sentence awarded to her, during the pendency of the appeal. It is also not in 

dispute that she is now around 75 years of age and is not keeping well. It is 

also not in dispute that she is presently on bail granted by this Court. 

 So far as appellant No.2-husband is concerned, he too has undergone 

around 1 year 1 month approx. 

 Apart from what is taken note of above, learned counsel for the 

appellants made a statement at the bar that appellant No. 2 has remarried 

with a girl from the family of deceased, i.e., the deceased's aunt's daughter 

and since then the relations between the two families have become quite 

cordial. 

 Taking into consideration the totality of aforementioned facts and, 

particularly the circumstances, we are inclined to modify the sentence of 

the appellants as under. 

 So far as appellant No. 1-mother-in-law is concerned, we modify her 

sentence and reduce the same to already undergone. In this view of the 

matter, appellant No. 1-mother-in-law is not required to undergo any more 

jail sentence. 

 So far as appellant No. 2-husband of the deceased, Rekhabai, is 

concerned, his sentence is reduced from 5 years to 2 years under Section 

306 IPC. So far as sentence of 2 years awarded under Section 498-A is 

concerned, it is upheld. The fine amount awarded in both is also upheld. 

Both the sentences are to run concurrently.27) In view of this, appellant 

No. 2, who is also on bail by the order of this Court, has to surrender to 

undergo remaining period of jail sentence awarded to him by this Court. 

The bail granted to appellant No. 2 is, therefore, cancelled to enable him to 

surrender and undergo remaining period of jail sentence awarded by this 

Court. 

 With the aforementioned modification, the appeal stands allowed in 

part and the impugned judgment stands modified accordingly to the extent 

indicated above. 

******* 

https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/92983/
https://indiankanoon.org/doc/1953529/
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9. Sections 378 /386 Cr.P.C. 
Issac @ Kishor Vs. Ronald Cheriyan and Ors. 
Ranjan Gogoi  & R. Banumathi,JJ. 

In the Supreme Court of India  
Date of Judgment-23.01.2018 

Issue 
In the matter of  setting aside the Judgment  of the trial Court and 

remitting the matter to the trial Court  for re-trial  –Challenged. 
 

Leave granted. 
 This appeal arises out of the judgment dated 25.07.2012 passed by 

Kerala High Court at Ernakulam allowing Criminal Revision Petition 
No.3413 of 2008 preferred by respondent no.1 herein thereby setting aside 
the acquittal of the appellant-accused no.1 for the offences punishable 
under Section 302 IPC and Section 394 IPC read with Section 34 IPC and 
further remitting the matter back to the trial Court for retrial. 

 Briefly stated case of the prosecution is that, the deceased-Brijitha 
was sixty three years old widow and used to stay alone in her house which 
was situated in five acres of agricultural land. Natarajan, father of accused 
no.1 used to stay in the same house where Brijitha was staying. He was a 
permanent employee of Brijitha. Respondent no.1-Ronald Cheriyan, son of 
the deceased, for some reasons, directed Natarajan not to stay in the house 
and therefore, Natarajan discontinued his employment. Thereafter, for 
helping the deceased in agricultural work, the appellant-accused no.1 
started staying with the deceased in her house. 

On 06.02.2006 in the midnight, sister-in-law of deceased who was 
staying at a distance of 50 meters from the house of the deceased, heard 
cries from the house of deceased. On hearing the cries of deceased, sister-
in-law of deceased got awaken her son Cheriyan @ Shabin (PW-1). Then, 
PW-1 went to the house of deceased and asked the appellant-accused no.1 
to open the door of the kitchen; but the appellant-accused no.1 told him 
that he being tied with rope could not open the door and asked PW-1 to 
take entry from the front door. PW-1, on entering the house from front 
door, found the deceased lying in unconscious state in the front room of the 
house and the appellant-accused no.1 being tied with rope in the kitchen. 

The appellant-accused no.1 told PW-1 that five thieves had entered 
the house and after suffocating the Page No. 2 of 11 deceased took away all 
the valuable gold ornaments and cash from the house. PW-1 informed 
about the incident to respondent no.1-Ronald Cheriyan, eldest son of the 
deceased, and then they took the deceased to the St. John Hospital, 
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Kattappana where she was declared dead. At about 04.00 a.m., PW-1 went 
to Kattappana police station and his statement (Ex.P1) was recorded by 
PW-22-Sub-Inspector of Police, on the basis of which, case in Crime No. 49 
of 2006 was registered against five identifiable persons under Section 396 
IPC. 

 After registration of FIR, the Inspector of Police, during investigation 
prepared the spot panchnama (scene mahazar) and also taken the finger 
prints from the scene of crime. The appellant-accused no.1 was arrested on 
07.02.2006 at 06.20 p.m. who gave a disclosure statement; based on which, 
accused no.2 was located and arrested on the same day at 08.00 p.m. 
Confession statement of accused no.2 led to recovery of gold ornaments, 
currency notes and shawl which was used to suffocate the deceased, from 
the house of accused no.2.Also, the grey hair found on the shawl were 
preserved for further investigation. The post-mortem report disclosed that 
death of the deceased was caused due to smothering. After completion of 
the Page No. 3 of 11 investigation, charge-sheet was filed against the 
appellant-accused no.1 under Section 394 IPC and Section 302 IPC read 
with Section 34 IPC. 

 The trial court convicted accused no.2 under Sections 302 and 394 
IPC inter alia on the following grounds:- 

a. presence of accused no.1 has been confirmed in the house of the 
deceased due to the fact that finger prints of the accused were found on the 
objects recovered from the place of crime; 

b. ornaments of the deceased and the currency notes were recovered from 
the house of accused no.2; 

c. recovery of shawl which was used in the commission of offence 
containing hair of the deceased, from the house of accused no.2; and 

d. that accused no.2 was in dire need of money to pay back his debts. 

The trial court has acquitted the appellant-accused no.1 holding that 
the disclosure statement given by the appellant regarding involvement of 
accused no. 2 and location of the house of accused no.2, are not sufficient 
grounds to establish the guilt of appellant. The trial court held that the 
chance finger prints of the appellant-accused no.1 collected from the place 
of occurrence was immaterial as he was working as domestic help in the 
house of deceased. 
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 Being aggrieved by acquittal of appellant, respondent no.1-eldest son 
of the deceased filed a criminal revision challenging the acquittal of the 
appellant-accused no.1. Accused no.2 also filed a criminal appeal before the 
High Court challenging his conviction and sentence. 

 The High Court held that the trial court has committed irregularity in 
omitting to frame charges under Section 34 IPC, even though the trial court 
itself has framed an issue on the point of sharing of common intention of 
accused nos.1 and 2 in committing robbery and murder of the deceased 
which has materially affected the trial. The High Court further held that the 
fingerprint expert who had prepared the report (Ex.P8) ought to have been 
examined before the trial court and non-examination of that witness has 
caused prejudice. The High Court has taken note of that the trial court has 
failed to evaluate the possibility of accused no.2 in committing the crime 
alone without the aid of the appellant and also that there was no injury on 
the appellant when he was found tied with the rope in the house of 
deceased. 

 We have heard learned counsel for the parties and perused the 
impugned judgment and materials on record. The point falling for 
consideration is whether the High Court was right in setting aside the 
judgment of the trial court and remitting the matter back to the trial court 
for retrial. 

 Section 386 Cr.P.C. defines the powers of the Appellate Court in 
dealing with the appeals. The powers enumerated thereon are vested in all 
courts, whether the High Court or subordinate courts, except that Clause 
(a) of the section is restricted to the powers of the High Court only, since an 
appeal against an order of acquittal lies only to that court, while Clause (b) 
of the section is not so restricted and embraces all courts. The power to 
direct the accused to be retried has been conferred on the High Court not 
only when it deals with an appeal against acquittal but also when it deals 
with an appeal against conviction. Section 386 Cr.P.C. reads as under:- 

"Section 386:- After perusing such record and hearing the appellant 
or his pleader, if he appears, and the Public Prosecutor if he appears, and in 
case of an appeal under Section 377 or Section 378, the accused, if he 
appears, the Appellate Court may, if it considers that there is no sufficient 
ground for interfering, dismiss the appeal, or may :- 

(a) In an appeal from an order of acquittal, reverse such order and direct 
that further inquiry be made, or that the accused be re-tried or committed 
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for trial, as the case may be, or find him guilty and pass sentence on him 
according to law; 

(b) In an appeal from a conviction:- 

(i) Reverse the finding and sentence and acquit or discharge the accused, or 
order him to be re-tried by a Court of Competent jurisdiction subordinate 
to such Appellate Court or committed for trial, or 

(ii) Alter the finding, maintaining the sentence, or (iii) With or without 
altering the finding, alter the nature or the extent, or the nature and extent, 
of the sentence, but not so as to enhance the same; ............" 

 Under Section 386(a) and (b)(i), the power to direct retrial has been 
conferred upon the Appellate Court when it deals either with an appeal 
against judgment of conviction or an appeal against acquittal (High Court). 
There is a difference between the powers of an Appellate Court under 
Clauses (a) and (b). Under Clause (b), the Court is required to touch the 
finding and sentence, but under Clause (a), the Court may reverse the order 
of acquittal and direct that further enquiry be made or the accused may be 
retried or may find him guilty and pass sentence on him according to law. 

 Normally, retrial should not be ordered when there is some infirmity 
rendering the trial defective. A retrial may be ordered when the original 
trial has not been satisfactory for particular reasons like..., appropriate 
charge not framed, evidence wrongly rejected which could have been 
admitted or evidence admitted which could have been rejected etc. Retrial 
cannot be ordered when there is a mere irregularity or where it does not 
cause any prejudice, the Appellate Court may not direct retrial. The power 
to order retrial should be exercised only in exceptional cases. 

 In K. Chinnaswamy Ready v. State of Andhra Pradesh and Another, 
AIR 1962 SC 1788, the accused had been convicted by the trial court. The 
Sessions Court took the view that an important piece of evidence held 
against the accused was inadmissible and acquitted him. The High Court in 
revision by the de facto complainant held that the evidence held to be 
inadmissible by the Sessions Court was admissible and set aside the 
acquittal directing the accused to be retried on the same charges. The 
Supreme Court agreed with the High Court that the acquittal deserved to be 
set aside. In para (7), this Court has spelt out what could be termed as 
exceptional circumstances which reads as under:- 
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"7. It is true that it is open to a High Court in revision to set aside an 
order of acquittal even at the instance of private parties, though the State 
may not have thought fit to appeal; but this jurisdiction should in our 
opinion be exercised by the High Court only in exceptional cases, when 
there is some glaring defect in the procedure or there is a manifest error on 
a point of law and consequently there has been a flagrant miscarriage of 
justice. Sub-section (4) of Section 439 forbids a High Court from converting 
a finding of acquittal into one of conviction and that makes it all the more 
incumbent on the High Court to see that it does not convert the finding of 
acquittal into one of conviction by the indirect method of ordering retrial, 
when it cannot itself directly convert a finding of acquittal into a finding of 
conviction. 

This places limitations on the power of the High Court to set aside a 
finding of acquittal in revision and it is only in exceptional cases that this 
power should be exercised. It is not possible to lay down the criteria for 
determining such exceptional cases which would cover all contingencies. 
We may however indicate some cases of this kind, which would in our 
opinion justify the High Court in interfering with a finding of acquittal in 
revision. 

These cases may be: where the trial court has no jurisdiction to try 
the case but has still acquitted the accused, or where the trial court has 
wrongly shut out evidence which the prosecution wished to produce, or 
where the appeal court has wrongly held evidence which was admitted by 
the trial court to be inadmissible, or where material evidence has been 
overlooked either by the trial court or by the appeal court, or where the 
acquittal is based on a compounding of the offence, which is invalid under 
the law. 

These and other cases of similar nature can properly be held to be 
cases of exceptional nature, where the High Court can justifiably interfere 
with an order of acquittal; and in such a case it is obvious that it cannot be 
said that the High Court was doing indirectly what it could not do directly 
in view of the provisions of Section 439(4)......" 

(underlining added) 

The same principle was again reiterated in Mahendra Pratap Singh v. Sarju 
Singh and Another AIR 1968 SC 707. 

 In Matukdhari Singh and others v. Janardan Prasad, AIR 1966 SC 
356, accused was tried for offences under Sections 420, 466, 406 and 
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465/471 IPC and acquitted. The trial court did not frame charge under 
Section 467 IPC regarding which there were prima facie materials 
available, that is an offence triable exclusively by the Sessions Court. The 
High Court, in appeal, set aside the acquittal and ordered retrial. The 
Supreme Court dismissed the appeal preferred before it. The court referred 
to earlier decisions in Abinash Chandra Bose v. Bimal Krishna Sen and 
Another AIR 1963 SC 316 and Rajeshwar Prasad Misra v. State of West 
Bengal and Another AIR 1965 SC 1887 with reference to the facts of those 
cases and emphasized that wide discretion available with the Appellate 
Court in ordering retrial. 

 In appeal against acquittal, in exceptional circumstances, the High 
Court may set aside the order of acquittal even at the instance of private 
parties, though the State may not have thought it fit for appeal. But it is to 
be emphasized that this jurisdiction is to be exercised only in exceptional 
circumstances when there is glaring defect in the conduct of trial which has 
materially affected the trial or caused prejudice. In the present case, the 
High Court found that even though the trial court has framed an issue on 
the point of sharing of common intention of accused Nos. 1 and 2 in 
committing the offence, the omission to frame charges under Section 34 
IPC has materially affected the trial. 

The High Court further observed that the fingerprint expert who 
prepared Ex. P8 ought to have been examined and other circumstances 
emerging out of evidence ought to have been examined by the trial court. 
The High Court further observed that because of the omission to frame the 
charges under Section 34 IPC, in spite of framing the issue of common 
intention, the trial court has not examined the evidence in proper 
perspective, which according to the High Court has materially affected the 
trial which is called for retrial. The discretion exercised by the High Court 
under Section 386 (a) Cr.P.C. directing retrial with certain directions 
cannot be said to be erroneous warranting interference. 

 In the result, the appeal is dismissed. The trial court shall proceed 
with the matter as per the directions of the High Court and dispose of the 
matter as expeditiously as possible.No costs. 

******* 
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10. Section 378 of Cr.P.C 
The State Of Himachal Pradesh vs Raj Kumar  
 R. Banumathi & Uday Umesh Lalit ,JJ. 

In the Supreme Court of India 
Date of Judgment-08.01.2018 

Issue 
In the matter of order of acquittal passed by the High Court 

reserving the conviction  and sentence passed by the Trial Court  on 
charge under Section 302 IPC –Challenged. 

Leave granted.  
This appeal preferred by the State challenges the judgment of the 

High Court of Himachal Pradesh in Criminal Appeal No.559 of 2008 

acquitting the respondent under Section 302 IPC by setting aside his 

conviction and the sentence of life imprisonment imposed upon him by the 

trial court. 

 Husband of deceased Meena Devi passed away about eleven years 

ago prior to the incident. Meena Devi was residing with her son Jeewan Lal 

(PW-1), daughter Rekha Devi (PW-2) and accused Raj Kumar (brother-in-

law) in the joint family house. On 23.08.2007 at 08.30 p.m., while Meena 

Devi was taking meal along with her family, respondent-accused came 

there in drunken condition and started abusing Meena Devi and her 

children PW-1 and PW-2 without any reason and threatened to kill them. 

Barf Devi-grandmother of PW-1 who was present in the house took Jeewan 

Lal (PW-1) to adjoining sleeping room and bolted the room from outside. 

She asked Rekha Devi (PW-2) daughter of deceased to go to the house of 

her maternal uncle Anant Ram (PW-3). While being inside the room, PW-1 

heard the cries of his mother Meena Devi and from the window saw the 

respondent-accused taking her mother towards the house of another 

accused Om Prakash. After few hours, accused opened the door and told 

him that his mother had run away from the house and that he should tell 

the same to his maternal uncle Anant Ram (PW-3). Under such threat from 

respondent-accused and another accused Ramesh Kumar, PW-1 told his 

maternal uncle (PW-3) that his mother had run away from the house. On 

24.08.2007 at about 02.00 a.m., Anant Ram (PW-3) came to the house of 

accused. Thereafter, PW-1 and PW-3 went to Dharampur Police Station and 

informed the police about missing of Meena Devi. On 25.08.2007, they 

again went to the police station Dharampur and at about 11.00-11.30 a.m; 

https://indiankanoon.org/doc/1560742/
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at the time Anant Ram (PW-3) received a phone call from Nek Ram 

informing that the dead body of deceased Meena Devi was found hanging 

from a tree at Ghat Bahu forest. Thereafter, PW-1 and PW-3 along with 

police party went to the spot and found that the dead body of Meena Devi 

was hanging from the branch of a pine tree with a plastic rope, tied around 

her neck. Statement of PW-1 was recorded, based on which, case in FIR 

No.250 of 2007 was registered under Section 302 IPC and Section 201 read 

with Section 34 IPC. 

 Initial investigation was conducted by Sub-Inspector of Police Sat 

Prakash (PW-20) and further investigation was conducted by Inspector of 

Police LR Thakur (PW-22). PW-22 prepared spot map, inquest and 

conducted further investigation. Dr. Vivek Banyal (PW-24) conducted 

autopsy and opined that "....death was because of haemorrhagic shock due 

to rupture of spleen and anti-mortem injuries suggesting gagging. Hanging 

was post-mortem". Accused Raj Kumar was taken to custody on 25.08.2007 

and he was interrogated. Confession statement of accused was recorded on 

27.08.2007 which led to the recovery of a lady shirt from the room of the 

house of accused Ramesh Kumar which was under construction. Upon 

completion of investigation, chargesheet was fled against accused Raj 

Kumar, Ramesh Kumar, Om Prakash and Barf Devi under Section 302 IPC 

and Section 201 read with Section 34 IPC. 

 To bring home the guilt of the accused, in the Sessions Court, 

prosecution has examined as many as twenty four witnesses and marked 

number of exhibits and material objects. In the questioning under Section 

313 Cr.P.C., the accused denied all the incriminating circumstances and 

evidence and pleaded that he is innocent. The accused has not offered any 

explanation on the death of deceased Meena Devi.6. Based upon the 

evidence of Anant Ram (PW-3) and Bhindra Devi (PW-15), the trial court 

held that Meena Devi suffered harassment at the hands of her brother-in-

law (respondent-accused). The trial court held that Jeewan Lal (PW-1) son 

of the deceased had spoken about the overt act of the accused in beating 

the deceased and that the accused taking away Meena Devi from the house. 

The trial court held that no reasonable explanation was forth coming from 

the accused for the death of the deceased Meena Devi who was living 

jointly with the respondent-accused. On those fndings, the trial court 

https://indiankanoon.org/doc/1560742/
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convicted the respondent-accused under Section 302 IPC and Section 

201 IPC read with Section 34 IPC and sentenced him to undergo 

imprisonment for life. Other accused Ramesh Kumar and Om Prakash were 

acquitted. Accused Barf Devi remained absconding. 

 In the appeal preferred by the accused, the High Court observed that 

Jeewan Lal (PW-1) son of the deceased, while deposing as witness before 

the court in narrating the whole incident, had made improvements and 

hence, PW-1 is not a reliable witness. The High Court further held that 

there were bald assertions regarding dispute, but no specifc motive was 

attributed to the accused for committing murder of the deceased Meena 

Devi. Observing that the case of prosecution suffers from serious infrmities, 

the High Court allowed the criminal appeal fled by the respondent-accused 

thereby setting aside the conviction and the sentence of life imprisonment 

imposed upon him. Being aggrieved, the State is before us. 

 We have heard the learned counsel for the parties and perused the 

impugned judgment and materials on record. 

 Prosecution case is based on circumstantial evidence. It is well 

settled that in a case based on circumstantial evidence, the circumstances 

from which an inference of guilt is sought to be drawn must be cogently 

and frmly established and that those circumstances must be conclusive in 

nature unerringly pointing towards the guilt of the accused. Moreover all 

the circumstances taken cumulatively should form a complete chain and 

there should be no gap left in the chain of evidence. Further the 

proved circumstances must be consistent only with the hypothesis of the 

guilt of the accused and totally inconsistent with his innocence. 

 In a case, based on circumstantial evidence, the inference of guilt can 

be drawn only when all the incriminating facts and circumstances are 

found to be incompatible with the innocence of the accused. In Trimukh 

Maroti Kirkan v. State of Maharashtra (2006) 10 SCC 681, it was held as 

under:- 

"12. ...........The normal principle in a case based on circumstantial 

evidence is that the circumstances from which an inference of guilt is 

sought to be drawn must be cogently and frmly established; that those 

https://indiankanoon.org/doc/1560742/
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circumstances should be of a defnite tendency unerringly pointing towards 

the guilt of the accused; that the circumstances taken cumulatively should 

form a chain so complete that there is no escape from the conclusion that 

within all human probability the crime was committed by the accused and 

they should be incapable of explanation on any hypothesis other than that 

of the guilt of the accused and inconsistent with their innocence." 

The same principle was reiterated in State of Rajasthan v. Kashi 

Ram (2006) 12 SCC 254, Ganesh Lal v. State of Rajasthan (2002) 1 SCC 

731, State of Maharashtra v. Suresh (2000) 1 SCC 471 and State of Tamil 

Nadu v. Rajendran (1999) 8 SCC 679. 

 After death of her husband, Meena Devi was living with her children 

viz. Jeewan Lal (PW-1) and Rekha Devi (PW-2) along with the accused Raj 

Kumar in the joint family. In their evidence, PW-1 and PW-2 clearly stated 

that on 23.08.2007, respondent came in drunkard condition and 

threatened to kill them. Jeewan Lal (PW-1) who is the son of deceased 

Meena Devi clearly stated that he had heard the cries of his mother and also 

seen accused taking his mother towards the house of accused Om Parkash. 

On 25.08.2007, body of Meena Devi was found hanging from a pine tree in 

the nearby forest. PW-24-Dr. Vivek Banyal who conducted the autopsy has 

clearly said that "anti-mortem injuries were caused due to gagging and 

hanging process of dead body was post-mortem". 

 In his evidence, Jeewan Lal (PW-1) stated that he was threatened by 

the accused Om Parkash to make telephonic call to his maternal uncle 

Anant Ram (PW-3) that Meena Devi had run away from the house and 

under such threat Jeewan Lal (PW-1) informed Anant Ram (PW-3) 

accordingly. After Anant Ram (PW-3) came to the village at 02.00 a.m. on 

24.08.2007, PW-1 and PW-3 went to P.P. Dharampur and informed them 

about missing of Meena Devi. Meena Devi was living with her brother-in-

law/accused along with her children. If Meena Devi was so missing, the 

natural conduct of the accused was to inform the police and also Anant 

Ram (PW-3). But that was not done. In view of Section 106 of the Evidence 

Act, burden is cast upon the accused, being the inmate of the house to give a 

cogent explanation as to how Meena Devi died. No reasonable explanation 

is forthcoming from the accused as to why he had neither lodged the 
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complaint nor informed the police about the missing of Meena Devi. The 

respondent-accused being inmate of the house cannot get away by simply 

keeping quiet and offering no explanation. This is a strong militating 

circumstance against the respondent indicating that he might be 

responsible for the commission of the offence. 

 The motive attributed to the accused is that he had frequently 

quarrelled with the deceased and also assaulted her. A dispute is also 

suggested pertaining to the land of one Swami who wanted to give his 

property solely to the deceased Meena Devi which was not acceptable to 

the accused. Yet another motive attributed to the accused was his greed for 

the fxed deposit of Rs.1,20,000/- which had become due payable to the 

deceased on 13.08.2007. PW-15 Bhindra Devi, sister-in-law of the deceased 

in her evidence had clearly stated that as and when Meena Devi visited her 

house, Meena Devi used to tell her about the suffering meted out to her by 

the accused Raj Kumar. Further, Bhindra Devi (PW-15) had clearly spoken 

about the motive attributed to the accused. From the evidence of PW-15, it 

is brought out that the accused Raj Kumar is a chronic drunkard. On 

previous occasion, respondent-accused had beaten Meena Devi and he had 

entered into compromise with Meena Devi by assuring her that he would 

not beat her in future. Evidence of PW-15 as to the motive attributed to the 

accused was not properly appreciated by the High Court. 

 Jeewan Lal (PW-1) has clearly spoken as to the attack on Meena Devi 

by the accused on the night of 23.08.2007 and the subsequent threat to 

PW-1 by the accused and one Om Prakash. The trial court which had the 

opportunity of seeing and observing demeanour of the witnesses held that 

Jeewan Lal (PW-1) is a trustworthy witness. While so, the High Court was 

not right in doubting the version of Jeewan Lal (PW-1) on the ground that 

PW-1 made improvements in his version. In his statement (Ex.P/A) dated 

25.08.2007, Jeewan Lal (PW-1) did not disclose the participation qua 

accused Nos. 2 and 3 namely Ramesh Kumar and Om Parkash in the 

commission of the offence. Evidence of Jeewan Lal (PW-1) cannot be 

doubted simply because names of Ramesh Kumar and Om Prakash were 

not mentioned in his statement recorded on 25.08.2007 immediately after 

bringing down the hanging body of Meena Devi from the tree. The 

circumstances in which PW-1 was placed at that time, is to be kept in view. 
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PW-1 was only aged nineteen years. On the night of 23.08.2007, he had 

heard the cries of his mother at the time when she was beaten. PW-1 and 

PW-3 had been searching for Meena Devi for more than twenty four hours 

that is from 24.08.2007 to 25.08.2007, only to fnd her dead. PW-1 was 

already threatened by accused Om Parkash to inform Anant Ram (PW-3) 

that Meena Devi had run away. On 25.08.2007, when PW-1's statement was 

recorded, he must have been in trauma and fear psychosis. In such 

circumstances, omission to mention the names of Om Parkash and Ramesh 

Kumar in his statement (Ex.P/A) does not render PW-1's evidence 

untrustworthy. Upon proper appreciation of the evidence, the trial court 

observed that evidence of PW-1 inspires confdence of the court. While so, 

in our view, the High Court ought not to have doubted the version of PW-1 

and his credibility. 

 While appreciating the evidence of a witness, the approach must be 

whether the evidence of the witness read as a whole appears to be truthful 

in the given circumstances of the case. Once that impression is formed, it is 

necessary for the court to scrutinize the evidence more particularly 

keeping in view the drawbacks and infrmities pointed out in the evidence 

and evaluate them to fnd out whether it is against the general tenor of the 

prosecution case. Jeewan Lal (PW-1) is the son of the deceased Meena Devi 

residing with her and the accused in the same house, and a natural witness 

to speak about the occurrence. Evidence of PW-1 is cogent and natural and 

is consistent with the prosecution case. The High Court was not right in 

doubting the evidence of PW-1 on the ground of alleged improvements 

made by Jeewan Lal (PW-1) and rejecting his evidence on the premise that 

there were certain improvements. 

 As pointed out by the Sessions Judge, deceased Meena Devi was last 

seen alive in the company of accused Raj Kumar and the accused did not 

satisfactorily explain the missing of deceased Meena Devi and the same is a 

strong militating circumstance against the accused. Meena Devi who was 

residing in the same house with the accused and was last seen alive with 

the accused, it is for him to explain how the deceased died. The accused has 

no reasonable explanation as to how the body of Meena Devi was found 

hanging from the tree. As held in Kashi Ram case, it is for the accused to 

explain as to what happened to the deceased. If the accused does not throw 
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light on the fact which is within his knowledge, his failure to offer any 

explanation would be a strong militating circumstance against him. 

 As pointed out earlier, in his questioning under Section 313 Cr.P.C., 
the accused simply denied the evidence of incriminating circumstance put 
to him and pleaded that he is innocent. A feeble attempt was made by the 
defence to suggest that the deceased consumed poison and committed 
suicide. Viscera of deceased Meena Devi was sent to FSL Tungand. As per 
FSL report, no poison was detected in the viscera of the deceased. In our 
considered view, the trial court rightly rejected the plea suggested by the 
defence. 

As pointed out earlier, in a catena of judgments, this Court held that 
when conviction is based on circumstantial evidence, there should not be 
any gap in the chain of circumstances; the accused is entitled to the beneft 
of doubt. In the present case, by cogent and convincing evidence, 
prosecution has established the circumstances:- (i) Motive (evidence of 
PW-15); (ii) accused beating the deceased and taking her away (Evidence 
of PW-1); (iii) Death of Meena Devi is homicidal (evidence of PW-24); (iv) 
Conduct of accused in not reporting to the police about missing of the 
deceased Meena Devi; and (v) Absence of explanation from the accused as 
to the death of the deceased. The circumstances relied upon by the 
prosecution are proved by cogent and reliable evidence. The circumstances 
cumulatively taken form a complete chain pointing out that the murder was 
committed by the accused and none-else. 

 In the appeal, the High Court has not properly appreciated the 
evidence and intrinsic worth of testimony of prosecution witnesses and the 
formidable circumstances established by the prosecution against the 
accused. The High Court entertained fanciful doubts and rejected the 
credible evidence of Jeewan Lal (PW-1) on slender grounds. Due to mis-
appreciation of evidence, the High Court set aside the conviction and 
caused a miscarriage of justice. Reasonings of the High Court for acquitting 
the accused are unsustainable and the impugned judgment cannot be 
sustained. 

 In the result, the impugned judgment is set aside and the appeal is 
allowed. The conviction of the respondent under Section 302 IPC and the 
sentence of life imprisonment imposed on him by the trial court are 
affirmed. The respondent shall be taken into custody to serve the 
remaining sentence. 

******* 
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11.  Section 482 of Criminal Procedure Code 
Lachhman Dass vs Resham Chand Kaler  
 N. V. Ramana  & S. Abdul Nazeer ,JJ.  

In the Supreme Court of India 
Date of Judgment-23.01.2018 

Issue 
In the matter of cancellation of bail granted by the High Court to 

the accused charged under Section 302/307/324/148/149 of IPC and 
Section 25,27,54 and 59 of the Arms Act 1959. 

 Leave granted. 
This case arises out of an order dated 19.01.2017, passed by the High 

Court of Punjab and Haryana, at Chandigarh, in CRM-M-36539/2016, 
wherein the High Court has granted regular bail to the respondent no.1 in 
FIR 205/2015, dated 05.11.2015, filed under Sections 
302, 307, 324, 148 & 149 of Indian Penal Code of 1860 [hereinafter ‘IPC’ for 
brevity] and Sections 25, 27, 54 & 59 of the Arms Act, 1959. 

 The facts as alleged in the FIR portray that, on 05.11.2015 at about 5 
to 5.15p.m., when complainant’s brother (Harbilas) and one Shingar Chand, 
were present near the crime scene, Resham Chand Kaler (respondent no. 
1—an NRI) accompanied by Kulbir Singh and various other persons, 
arrived there and started quarrelling with Harbilas and Shingar Chand. In 
this incident Kulbir Singh is alleged to have fired a shot from his revolver at 
Shingar Chand. Further, it is alleged that, complainant as well his family 
members sustained various injuries inflicted by armed cohorts 
accompanying Resham Chand Kaler (respondent no. 1 herein). 

 After completion of the investigation Sections 
326 and 120B of IPC were added in addition to those sections reported 
under the FIR and a final report was filed by the concerned Police Officer 
against the accused persons including respondent no. 1. It is brought to our 
notice that the aforesaid challan was submitted before the Sessions Court 
on 22.03.2016 and the trial is pending. 

 The respondent no. 1 first approached the trial court in Bail 
Application 3018/2016, wherein the trial court vide order dated 
14.09.2016, rejected the bail application on the ground that, there were 
serious allegations as to the culpability of respondent no. 1 and the nature 
of the offences were serious which was committed on broad daylight. 

 Aggrieved, by the rejection of bail by the trial court, respondent no. 1 
approached the High Court of Punjab and Haryana, Chandigarh, in CRM-M-
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36539/2016, wherein the High Court has granted bail on usual terms to 
respondent no. 1. It would be apt to reduce the reasoning of the High Court- 

“Heard. 

Notice of motion. 

On asking of the Court, Mr. Ashish Sanghi, DAG Punjab, who is present in 
the Court accepts notice and submits that intimation by Registry informing 
of fixation of the petition has already been received and record of the case 
is available with him. 

Allegation against the petitioner is that he was main conspirator in the 
occurrence, in which Shingara Chand was given fire shot injury, who died at 
the spot whilecomplainant and his nephew Jiwan Kaler were caused 
injuries with sword. It is a case of land dispute. The petitioner was arrested 
in this case on 06.11.2015 and the challan has already been presented. No 
injury has been attributed to petitioner. Without expressing any opinion on 
merits of the case and keeping in view the fact that conclusion of trial will 
take considerably long time, the present petition is allowed. Petitioner-
Resham Chand Kaler is ordered to be released on regular bail on furnishing 
bail bond and surety bond to the satisfaction of concerned trial court/Chief 
Judicial Magistrate/Duty Magistrate, subject to following terms:- 

a) The petitioner shall comply with the conditions mentioned in Section 
437(3) CrPC. 

b) In the event of his absence on any date of hearing, the benefit of bail 
allowed to the petitioner shall stand withdrawn. The trial court shall be 
competent to cancel his bail bond and surety bond and proceed to procure 
his presence in accordance with law. In that eventuality the petitioner shall 
have to apply for bail afresh. 

c) He shall not leave the country without the previous permission of the 
Court.” (emphasis supplied) 

 Aggrieved by the order of the High Court granting bail to the 
respondent no.1, the appellant has approached this Court by way of special 
leave petition. 

 Learned counsel for the appellant (complainant) submits that the 
nature of crime is very serious and the High Court without application of 
mind, casually granted bail to respondent no.1 even after observing that 
there were serious allegations of criminal conspiracy in accompanying a 
habitual criminal (Kulbir Singh) who is alleged of being an accused in 

https://indiankanoon.org/doc/259682/
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nineteen criminal cases including thirteen murder cases. It is further 
contended that the evidence on record clearly establishes the fact of 
respondent no. 1 hatching criminal conspiracy and in that pursuit of the 
same accompanied the accused-Kulbir Singh to the place of incident where 
Shingar Chand was shot dead. The criminal conspiracy between 
respondent no. 1 and Kulbir Singh in accompanying the latter to the scene 
of crime cannot be ignored, more so when Section 149 of IPC was invoked. 
Learned counsel finally submitted that there is also a likelihood of the 
accused—respondent no.1 tampering with the process of investigation, but 
the High Court granted bail to the accused ignoring the established 
principles of criminal jurisprudence and hence the order of High Court 
needs be set aside. 

 Learned counsel for the respondent no. 1 submits that he is a British 
citizen and the genesis of the crime is a land dispute. The involvement of 
respondent no. 1 in the alleged conspiracy is a matter of trial and this court 
should assess only prima facie culpability, concerning the involvement of 
respondent no. 1. He further submitted that this court should take into 
consideration the difference between the rejection of a bail and 
cancellation of a bail while analyzing the instant case. 

Learned counsel appearing on behalf of the State, while 
fully supporting the complainant’s case, agrees with the contention that the 
bail was granted against established tenets under the bail jurisprudence. 
Learned counsel of the State has referred a detailed counter affidavit for 
the perusal of the Court and has submitted that the accused Kulbir Singh 
was a notorious criminal who was extradited from USA and he is a 
henchman of respondent no. 1 with whose support the accused persons 
attacked the complainant party to grab their land. The High Court has 
ignored all these material facts and has wrongly granted bail to the 
respondent no. 1. 

Having heard the learned counsel appearing on behalf of the parties 
and perusing all the material available on record, particularly the compact 
disk (CD) filed with the petition, we are of the considered opinion that a 
prima facie case is made out against the respondent—accused, as the group 
of persons are seen committing the offence using deadly weapons and 
sticks. The seriousness and gravity of the offence can be clearly observed 
from the CD. However, aforesaid observations must not be construed as 
findings on merits. Though the respondent no. 1 is not a citizen of this 
country (British national), yet the fact remains that he along with other 
persons has indulged in the criminal activity. The case of the prosecution 
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mainly revolves around him as he is alleged to be the kingpin of the 
criminal conspiracy which demands his custodial interrogation. In such 
circumstances, it is unfortunate that the High Court did not appreciate the 
facts of the case with prudent legal perception. We see no reason to accord 
any special consideration for respondent no.1 by virtue of a simple fact that 
he is a citizen of different country. The law under Section 439 of Cr.P.C is 
very clear and in the eyes of the law every accused is the same irrespective 
of their nationality. 

Apart from the above, it is also important to note the legal principles 
governing this case. We make it clear that this case is not an appeal seeking 
cancellation of bail in any sense rather, this case calls for the legal 
sustainability of the impugned order granting bail to the accused-
respondent herein. The difference between the cancellation of the bail and 
a legal challenge to an order granting bail for non-consideration of material 
available on record is a settled proposition. To clarify, there is no ground 
pleaded herein that a supervening event breaching bail conditions is raised. 
[refer State through C.B.I. vs. Amarmani Tripathi, (2005) 8 SCC 21; Prakash 
Kadam v. Ramprasad Vishwanath Gupta, (2011) 6 SCC 189]. 

Having cleared this confusion, we may clarify, though seriously urged 
by the counsel appearing on behalf of the respondent no.1, that there is no 
warrant for cancellation of bail as there has been no breach of bail 
condition, yet such submission is not countenanced under the law. 

For all the aforesaid reasons, the appeal is allowed. We, therefore, set 
aside the order of the High Court granting bail to the respondent no. 1 and 
direct the concerned police authorities to take the respondent no. 1 into 
custody immediately. Criminal Appeal No.162 of 2018 @ SLP (Crl.) No. 
3167/17 

Leave granted. 

We have perused the impugned judgment which granted bail to the 
respondent in this SLP on the basis of parity with Resham Chand Kaler 
(respondent no. 1 in SLP(Crl) No. 3168 of 2017). As we have already set 
aside the bail of Resham Chand Kaler, thereby effacing the footing on which 
the grant of bail by the High Court stood. Otherwise also, we do not think 
that this case is fit for extending the liberty of bail for the reasons as 
provided above. Therefore, we allow the appeal and set aside the impugned 
order passed by the High Court granting bail to respondent no. 1 herein. 

Criminal Appeal No.163 of 2018 @ SLP (Crl.) No. 3169 of 2017 
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Leave granted. 

It is stated by the learned counsel appearing for the respondent no. 1 
in this SLP that the case of the present-respondent is distinguishable from 
the rest of the accused in the above two Criminal Appeals. He further states 
that his name does not appear in the FIR and the police investigation did 
not reveal any role attributable to the present-respondent, it was only after 
recording of the evidence that the court summoned the present-
respondent. Therefore, he should be extended the liberty of bail as granted 
by the High Court. 

Per contra, learned counsel for the appellant drew our attention to a 
series of orders passed by the courts below which makes it apparent that 
the bail was granted on a rhetorical footing without there being any 
application of mind. 

It would be useful to note certain orders passed by the Courts below 
in order to understand the non-application of mind. 

On 06.10.2016, the Sessions Court rejected the first anticipatory bail 
application of the respondent in this case taking into consideration the 
gravity and seriousness of the offence. 

Thereafter, the respondent herein filed an anticipatory bail 
application in the High Court being CRM-M No.40457 of 2016. It is to be 
noted that the High Court granted interim protection in the following 
manner- 

“Learned counsel for the petitioner states that the petitioner has not 
been named in the FIR and the police has found the petitioner innocent. 
Thus, he was not challaned. It is only on the basis of statement of Jiwan 
Kaler, the name of the petitioner has cropped up. He further states that 
even though no role has been attributed to the petitioner, but the petitioner 
is ready to face the trial. 

Notice of motion. 

At this stage, Mr. Anil Kumar Spehia, Advocate has put in appearance 
on behalf of the complainant. Vakalatnama produced on behalf of the 
complainant in the Court today, is taken on record. 

List on 13.02.2017. 

Meanwhile, in case the petitioner surrenders before the trial Court within 
one week from today, he shall be admitted on bail on his furnishing bail 
bonds and surety bonds to the satisfaction of the trial Court”. 

(emphasis supplied) 

Thereafter, respondent herein made an application, for surrender 
and bail as per the order of the High Court dated 11.11.2016, before the 
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trial court. The trial court by order dated 16.11.2016, passed the following 
order granting bail- 

“Application for surrender and bail received by entrustment, it be checked 
and registered, along with it copy of order dated November 16,2016 passed 
by the Hon’ble High Court in CRM-M-40457 of 2016, vide which the 
applicant Sukhwinder Singh have been ordered to be released on bail to the 
satisfaction of Trial Court. the order’s have been got verified through 
Ahlmad of this Court. In view of the order’s of the High Court, applicant is 
ordered to be released on bail on (illegible). 

Shall not leave India without the permission of the Court. 

He shall appear in court on each and every date of hearing Bail/surety 
bonds accepted and attested. Papers of bail application be attached with 
the file of the trial pending in this court.” (emphasis supplied) 

Again, when the matter was listed before the High Court in CRM-M 
No.40457 of 2016, which was pending before it, was dismissed as being 
infructuous as under- 

“Learned Counsel for the petitioner states that in terms of order 
dated 11.11.2016 passed by this Court, the petitioner has surrendered 
before the trial court. Thereafter, the petitioner has been ordered to be 
released on bail. 

Accordingly, this petition praying for grant of anticipatory bail the 
petitioner, has been rendered infructuous. 
Dismissed as having become infructuous.” (emphasis supplied) 

It is unfortunate to note that the order of the High Court on the first 
instance clearly points out that it has virtually directed the course of action 
to be undertaken by the subordinate court. It is not expected from the High 
Court to pass such mandatory orders commanding the subordinate court to 
compulsorily grant bail. Recently, this court on similar facts in Madan 
Mohan v. State of Rajasthan1, has laid down that courts cannot issue 
mandatory directions which breach the independence of subordinate 
courts. Therefore, such circuitous method undertaken by the respondent in 
obtaining a bail is a gross abuse of the court process undertaken in bad 
faith. Moreover, our attention is drawn to the fact that he was declared as a 
proclaimed offender before the grant of bail, which was not taken into 
consideration by the High Court. In light of the above, we allow the appeal, 
set aside the order of the High Court and direct the concerned authorities 
to take the respondent no. 1 herein into custody forthwith. 

******* 
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Evidence Act 
12. Section 73 of Evidence Act 
Sukanti Kanhar  Versus Sh. Ranjita Patra  
Biswanath Rath, J.  

In the High Court of Orissa, Cuttack.. 
Date of Judgment :02.01.2018 

Issue 
In the matter of derivation of the direction of the lower appellate 

Court on remand of the suit for obtaining expert opinion confining to 
the documents as indicated- Challenged. 
Relevant Extract 

This Civil Miscellaneous Petition involves a challenge to the order 

under Annexure-3 passed by the learned Civil Judge (Senior Division), 

Phulbani in connection with Civil Suit No.1 of 2009, thereby allowing an 

application under Section 73 of the Indian Evidence Act at the instance of 

the plaintiff.  

Short background involved in the case is that the opposite party as 

plaintiff filed Civil Suit No.1 of 2009 in the court of the Civil Judge (Senior 

Division), Phulbani for release of Rs.50,000/- (Rupees fifty thousand) from 

the petitioner-defendant therein stated to be a recovery of a hand loan to 

the present petitioner. The trial court by judgment dated 13.10.2009 

dismissed the suit. An appeal being preferred vide R.F.A.No.15 of 2009, the 

appeal was disposed of on contest appears to have been with a direction for 

remand of the suit for fresh consideration with specific orders. It is after 

reopening of the suit and while the suit was in progress, an application 

under Order 3, Rule 1 of the Code of Civil Procedure read with Section 73 of 

the Indian Evidence Act was filed by the plaintiff seeking a direction from 

the trial court for appearance of the defendant in person in court to give 

her writings/signatures as desired by the handwriting expert. The request 

in the above application was made under the pretext that particular 

document was required to be sent to be sent to the handwriting expert. In 

obligation to the direction of the lower appellate court, the expert has 

submitted a comment expressing his inability to give a report under the 

pretext of requirement of some further signatures. This application was 

objected by the present petitioner under the ground of being beyond the 

direction of the lower appellate court. Considering the submission of both 

side, the trial court vide order dated 7.2.2017 accepting the case of the 

plaintiff-opposite party, allowed the application directing therein for 
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appearance of the defendant before the court on 27.2.2017 for giving her 

specific signature to facilitate the expert opinion, under challenge in the 

present Civil Miscellaneous Petition by the present petitioner-the 

defendant in the court below.  

Challenging the impugned order, Sri Udgata, learned counsel for the 

petitioner referring to the remand order passed by the lower appellate 

court and particularly for the observations made therein contended that for 

the clear direction of the lower appellate court, there was no scope on the 

part of the trial court to make a departure of the same and granting the 

relief impugned herein. It is further contended by Sri Udgata that for clear 

departure of in the direction of the trial court, the decision of the trial court 

should be interfered and set aside. Referring to the decisions on the 

principle of resjudicata and applicability of provision contained under 

Section 73 of the Indian Evidence Act rendered in the cases of 

Balaswaraswami Varu and another v. Mallidi Dorayya and others, AIR 1972 

Andhra Pradesh, 250, State of Uttar Pradesh v. Ram Babu Misra, AIR 1980 

Supreme Court 791, Jahurul Islam v. Abul Kalam and others, AIR 1991 

Calcutta 132, Assam State Transport Corporation v. Smt. Michitribala Das, 

AIR 1994 Gauhati 35, Smt Ramabai and others v. Harbilas and other, AIR 

1997 Madhya Pradesh 90 and in the case of U.P. State Rod Transport 

Corporation v. State of U.P. and another, AIR 2005 Supreme Court 446, Sri 

Udgata, learned counsel contended that the impugned decision remained 

otherwise bad in law and unless interfered and set aside will create a bad 

precedent.  

In his opposition, Sri S.K.Mund, learned counsel appearing for the 

plaintiff-opposite party referring to the provision contained in Section 73 of 

the Act further referring to the report of the handwriting expert indicating 

his inability to give opinion under the peculiar situation contended that 

there is no illegality committed by the trial court in passing the impugned 

order and giving suitable direction to the defendant thereby. Referring to 

two decisions rendered in the cases of Sashi Bhusan Pati and another v. 

State Bank of India and another, AIR 1986 Ori 218 and Shyam Sundar 

Chowkhani alias Chandan and others v. Kajal Kanti Biswas and others, AIR 

1999 Gauhati 101 Sri Mund further submitted that for the support of the 

decisions referred to hereinabove to the case of the plaintiff-opposite party, 

the impugned decision is otherwise cannot be held to be illegal requiring 

no interference of this Court.  
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Considering the rival contentions of the parties, this Court going 

through the materials available on record finds that appeal being filed 

challenging the dismissal of the suit by the petitioner, the appeal was partly 

allowed with an order of remand. 

Bare reading of the aforesaid direction of the lower appellate court, 

this Court finds the lower appellate court while observing that the 

application under Order 41, Rule 27 read with Section 197(d) and under 

Order 26, Rule 19 C.P.C. is allowed with further specific direction that the 

documents vide Ext.1 containing the signature of the respondent and Ext.3 

containing the admitted signature of respondent (meaning thereby by the 

defendant) to be sent to the handwriting expert for comparison and 

opinion. It is under this categoric direction of the lower appellate court, this 

Court is satisfied with the 6 submission of Sri Udgata that the trial court 

had a limited role in such matter and further for the specific direction for 

examination of the specific signature contained in Ext.1 and Ext.3 for the 

comparison purpose involving these two documents only, opinion of the 

handwriting expert expressing his inability cannot over ride the decision of 

the lower appellate court.  

 

Now considering the citations relied upon by the respective parties, 

taking into consideration as to whether the application taken up under 

consideration in the impugned order was hit by resjudicata, this Court finds 

for a consideration of the issue involved therein and for the specific order 

passed by the lower appellate court confining the consideration to 

particular documents, this Court observes, applying the principle in the 

case of U.P. State Rod Transport Corporation v. State of U.P. and another, 

AIR 2005 Supreme Court 446 (supra), the subsequent application was not 

considered vide impugned order, was hit by principle of resjudicata. 

Similarly, taking into consideration the decisions referred to 

Balaswaraswami Varu and another v. Mallidi Dorayya and others, AIR 1972 

Andhra Pradesh, 250, Assam State Transport Corporation v. Smt. 

Michitribala Das, AIR 1994 Gauhati 35, Smt Ramabai and others v. Harbilas 

and other, AIR 1997 Madhya Pradesh 90 (supra), this Court finds once 

there is a remand of a proceeding with specific direction involving a 

particular issue, the trial court becomes bound by the same. Therefore, the 

decisions referred to hereinabove have also support to the case of the 

petitioner. Applying the principle laid down in Jahurul Islam v. Abul Kalam 
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and others, AIR 1991 Calcutta 132 (supra),  this Court observes the claim of 

the petitioner remained right to the fact effect that after specific order by 

the lower appellate court, no party has a right to abdicate the direction of 

the lower appellate court in an attempt to fill the hole. 7. Considering the 

citations at the instance of the counsel for the opposite party, this Court 

going through the decisions finds there is no doubt that applying the 

provision under Section 73 of the Indian Evidence Act, court has a 

jurisdiction to give suitable direction to the parties concerned to facilitate 

the expert opinion, but for the specific direction of the lower appellate 

court involved herein, both the decisions cited by Sri Mund, for the fact and 

scenario have no support to the case at hand.  

 

For the observations of this Court made hereinabove, particularly 

keeping in view the specific direction in the remand order by the lower 

appellate court for confining the expert opinion, examining the signatures 

contained in Ext.1 and Ext.3, the expert opinion must be confined to the 

documents vide Ext.1 and Ext.3 and nothing beyond that. Thus, while 

holding that the impugned order is bad in law for being contrary to the 

direction of the lower appellate court and setting aside the judgment, this 

Court directs the trial court in obligation of the direction of the lower 

appellate court to refer the matter once again to the handwriting expert for 

his opinion in the matter of comparison of the signature of the defendant 

involving Ext.1 and Ext.3 confining to these documents alone and based on 

such report to 8 proceed in determining the suit. Trial court is also directed 

to confine its disposal strictly keeping in view the direction of the lower 

appellate court. In the result, the Civil Miscellaneous Petition succeeds. No 

order as to cost. 

******* 
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Constitution of India 
13.  Article 136 of the Constitution of India 
N.C. Bansal vs Uttar Pradesh Financial  
R.K. Agrawal & Abhay Manohar Sapre, JJ. 

In the Supreme Court of India 
Date of Judgment-25.01.2018 

Issue 
In the matter of rejection of petitions filed under Order 7 Rule 14 

of CPC and Under Order 6 Rule 17 of CPC by the Trial Court and 
confirmed by the High Court - Challenged. 

 Leave granted. 

 This appeal is filed by the plaintiff against the final judgment and 

order dated 19.12.2016 passed by the High Court of Delhi at New Delhi in 

CM(M) Signature Not Verified Digitally signed by ASHA SUNDRIYAL No. 

1223 of 2016 whereby the High Court dismissed Date: 2018.01.25 16:22:25 

IST Reason:the petition and upheld the order of the Trial Court dated 

21.09.2016 in Civil Suit No.7930 of 2016. 
 In order to decide the short question, it is not necessary to set out 

the facts in detail and mentioning of the few facts alone would suffice. 
 The controversy involved in the appeal is whether the two Courts 

below were justified in dismissing the three applications filed by the 
plaintiff in a pending suit, namely, (i) application under Order 7 Rule 14 of 
the Code for filing of documents, (ii) application under Order 6 Rule17 of 
the Code seeking amendment in the plaint, and (iii) application seeking 
directions against the respondents for production of some original 
documents. 

 The appellant is the plaintiff and the respondents are the defendants 
in the suit out of which this appeal arises.6) The appellant (plaintiff) has 
filed a civil suit being Civil Suit No. 252/2005 now renumbered as (C.S. No 
7930/2016) against the respondents (defendants) in the Court of JSCC-
Cum ASCJ-cum- Guardian Judge (West) Delhi. 

 The appellant's suit is for a declaration and permanent injunction in 
relation to certain properties (hereinafter referred to as "the suit 
property”) the appellant (plaintiff), as mentioned above, filed three 
applications in his pending suit. One was under Order 7 Rule 14 of Code 
seeking permission to file some additional documents, second was an 
application under Order 6 Rule 17 seeking amendment in the plaint and the 
third application was for a direction to the respondents for production of 
some original documents. 
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 The respondents (defendants) opposed the applications filed by the 
appellant. The Trial Court by order dated 21.09.2016 dismissed the 
applications filed by the appellant (plaintiff). 

 The appellant felt aggrieved and filed writ petition under Article 
227 of the Constitution of India in the High Court of Delhi. By impugned 
order, the Single Judge dismissed the appellant's (plaintiff’s) writ petition 
and upheld the order of the Trial Court. 

 Against the said order, the appellant(plaintiff) has felt aggrieved and 
filed this appeal by special leave in this Court questioning its legality and 
correctness.15) Heard Mr. Shantanu Bansal, learned counsel for the 
appellant and Mr. S.K. Misra, learned counsel for the respondents. 

 Having heard the learned counsel for the parties and on perusal of 
the record of the case, we are inclined to allow the appeal and while setting 
aside the order of the Trial Court dated 21.09.2016 and also the impugned 
order of the High Court allow the two applications filed by the plaintiff 
(appellant herein), namely, application filed under Order 7 Rule 14 and the 
application filed under Order 6 Rule 17 of the Code. 

 We have perused the pleadings and also the two applications under 
consideration filed by the appellant. In our considered opinion, both the 
applications filed by the appellant(plaintiff) should have been allowed and 
he should have been permitted to amend the plaint and file the additional 
documents. 

 It is for the reason that firstly, the suit is still at the initial stage, i.e., 
the trial has not yet begun; Second, the proposed amendment sought in the 
plaint does not change the nature of suit; Third, the applications could not 
be said to have been filed by the plaintiff belatedly because the suit had 
been dismissed by the Trial Court as not maintainable in its initial stages 
and for all these years it was sub judice in appeal. It is only after the 
Appellate court remanded the case to the Trial Court for its trial, the 
appellant (plaintiff) filed the applications in the suit and sought permission 
to amend the plaint and file certain documents in support thereof; Fourth, 
the Courts, in these circumstances, should have been liberal in allowing the 
proposed amendment.19) So far as the filing of documents is concerned, 
this application too should have been allowed on the same grounds on 
which we have allowed the amendment application. In other words, when 
the suit is still at its initial stage and the trial is yet to begin and when the 
documents filed are alleged to be that of the respondents themselves 
having obtained through RTI, there is no reason why the 
appellant(plaintiff) be not allowed to file them. 
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 So far as the third application for production of documents by the 
respondents is concerned, no argument was advanced by the learned 
counsel for the appellant. We, therefore, uphold the order of its rejection by 
the two Courts below. In other words, our order is confined to 
consideration of only two applications mentioned above. 

 We, however, make it clear that we have not expressed any opinion 
either on the merits of the proposed amendment or on the alleged 
documents sought to be filed by the appellant. It is for the appellant to 
prove the case set up in the plaint including the amended pleadings so also 
to prove the documents and its relevance in accordance with law by 
adducing adequate evidence. 

 In view of forgoing discussion, the appeal succeeds and is allowed. 
The impugned order is set aside so also the order dated 21.09.2016 is set 
aside to the extent indicated above. As a consequence, the two applications 
filed by the appellant(plaintiff), i.e., one filed under Order 7 Rule 14 and the 
other under Order 6 Rule 17 of the Code are allowed, however, subject to 
the appellant paying a cost of Rs.10,000/- to the respondents. Let the cost 
be paid by the appellant to the respondents within one month.23) Let the 
amendment be incorporated in the plaint as proposed by the plaintiff in his 
application for amendment within one month. The respondent is granted 
an opportunity to amend their written statement and make consequential 
amendment in reply to the amended plea of the plaintiff (appellant). 

 The appellant(plaintiff) is also allowed to file the additional 
documents, as prayed by him. The respondent(defendant) is also granted 
an opportunity to file additional documents in rebuttal, if they so desire. 

 The Trial Court will then reframe the issues arising in the case in the 
light of the original pleadings and the amended pleadings and make an 
endeavor to decide the suit in accordance with law preferably within one 
year as an outer limit uninfluenced by any observations made by the 
High Court in the impugned order and our observations in this order. 

******* 
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NDPS Act 
14. Section 20 of NDPS Act 
State of Himachal Pradesh Vs. Trilok Chand & ANR. 
N.V. Ramana & S. Abdul Nazeer, JJ. 

In the Supreme Court of India 
Date of Judgment -17.01.2018. 

Issue 
In the matter of acquittal of accused persons by High Court 

convicted and sentenced under Section 20 of the NDPS Act by the Trial 
Court –Challenged by State. 

 These appeals are filed by the State having aggrieved by the 
judgment and order dated 14th October, 2009 passed by the High Court of 
Himachal Pradesh, allowing the Criminal Appeals filed by the accused- 
respondents herein against their conviction passed by the trial Court under 
the Narcotic Drugs and Psychotropic Substances Act (for short "the N.D.P.S. 
Act"). By the said order, the High Court set aside the order of conviction 
and sentence passed by the trial Court against the accused- respondents 
herein. 

 In order to appreciate the merits of these appeals, brief facts as 
emerged from the prosecution case need to be noted at the outset. On 10th 
July, 2004, Anjani Kumar, Inspector, CID, Shimla (PW12), upon receiving a 
secret information that some people are pursuing the unlawful business of 
charas, proceeded towards Panarsa Bridge along with ASI Gian Chand (PW 
9) and Constable Rakesh Kumar (PW 8) and some other police personnel. 
Amar Chand (PW 1) and Kuldeep Kumar (PW 2) who were going on that 
route at that time, also joined them as witnesses. At around 11.30 p.m. in 
the night, the accused- respondents herein arrived at that place carrying 
with them three gunny bags of contraband (Charas) and upon seeing police, 
they tried to run away. Police overpowered the accused and seized the 
contraband from their possession, prepared samples, sealed and marked 
them and registered the case. After investigation, charges were framed 
against the accused and upon their denial, the case was committed for trial. 

 The Trial Court convicted the accused for the offence punishable 
under Section 20 of the N.D.P.S. Act and sentenced them to undergo 
rigorous imprisonment for a period of ten years and to pay a fine of 
Rs.1,00,000/- each and in default of payment of fine, to undergo further 
imprisonment for two years. 

 Aggrieved by the order of conviction and sentence passed by the trial 
Court, the accused filed appeals before the High Court and the High Court 
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after analyzing the evidence allowed their appeals and set aside the 
conviction. Dissatisfied with the acquittal order passed by the High Court, 
the State is in appeal before us. 

 We have heard learned counsel appearing for the appellant - State of 
Himachal Pradesh and the learned counsel appearing for the respondents 
as well, and carefully gone through the material on record. 

 It is submitted before us by the learned counsel for the State that 
while dealing with the appeals of the accused, the High Court has given 
greater importance to trivial discrepancies in the prosecution case. 
Ignoring the cogent evidence advanced by official witnesses, the High Court 
simply held that there were material contradictions in their depositions 
and without assigning any plausible reason allowed the appeals of the 
accused and thereby committed an error of law. 

 Learned counsel appearing for the accused- respondents, however, 
supported the view taken by the High Court in acquitting the accused. 

 Having given our thoughtful consideration to the rival submissions 
and after going through the material available on record, we notice the 
following discrepancies in the prosecution case, which in our considered 
opinion, bear greater importance in dealing with the case on hand : 

(i) The evidence of Tulsi Ram (DW 2) makes it clear that on the day of 
incident i.e. 10-7-2004, when he was going to his house through Panarsa 
Bridge at about 4/5 p.m., police officials met him on the way near Panarsa 
Bridge. They asked him to load three gunny bags lying outside an 
abandoned house, into the vehicle. Accordingly he carried two gunny bags 
while one bag was carried by the police officials and loaded them in the 
vehicle. He has also deposed that the police officials told him that the bags 
contained contraband material 'charas' and the same was recovered from 
the abandoned house. 

(ii) PW 1 (Amar Chand) and PW 2 (Kuldip Kumar) who were said to be the 
independent witnesses, did not support the case of prosecution. They 
clearly stated that they were not present at the spot when the incident took 
place and denied the detaining of accused- respondents in their presence 
and alleged recovery of contraband from the accused. In categorical terms, 
they deposed that they were called to the police station and their 
signatures were taken on some papers. Moreover, they have admitted that 
earlier also they were used by the police as prosecution witnesses in some 
other cases. 
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(iii) According to the depositions of police officials PW 9 (Gian Chand) was 
sent to shopkeeper Hem Raj (PW5) to borrow scale and weights on the 
intervening night of 10th & 11th July, 2004, and the seized material was 
sent to malkhana. Contrary to this, PW 5 (Hem Raj) stated that the scale 
and weights were borrowed from him by the police officials in the morning 
9 or 10 am on 11th July, 2004. The said PW5 was also declared hostile. Not 
only this, according to Anjani Kumar (PW 12), Gian Chand (PW 9) left the 
spot to get scale and weights at 11.30 p.m. returned to the spot at 8.15 p.m., 
ante time. Whereas another witness Constable Rakesh Kumar (PW 8) 6 
deposed that Gian Chand (PW 9) left the spot to bring scale and weights at 
1 a.m. 

(iv) According to Anjani Kumar (PW 12), he called Rajinder Kumar (PW11) 
on his cell phone and asked to join him at Kullu whereas the record shows 
that Rajinder Kumar (PW 11) joined PW 12 at Panarsa and he has clearly 
denied to have received any call from PW 12. 

(v) It is the case of the accused- respondents that while they were taking 
tea at a Dhaba, police arrived there and taken them to police station and 
falsely implicated them in the case. This fact corroborates with the 
deposition of Bihari Lal (DW 3), a tea vendor, who stated that police 
officials came to his shop and took away the accused on 11-7-2004. 

 Besides the above noted inadequacies, there are also certain other 
contradictory statements by the prosecution witnesses relating to other 
aspects of the case, per se, according to Rakesh Kumar (PW8), he carried 
the report (Ex.PH) to police station in a truck, whereas PW-9 (Gaian Chand) 
states that PW8 travelled by a scooter and the prime witness Anjani Kumar 
(PW12) says that PW8 went to police station and returned to the spot by 
foot. 

 One more important discrepancy in the prosecution case that gives 
rise to suspicion of truthfulness of police officers is that, as deposed by 
Anjani Kumar (PW 12) the entire seized case property together with six 
sample parcels was deposited by him with Gandhi Ram (PW 6). Whereas 
Dabe Ram, SHO (PW4) says that Anjani Kumar (PW12) produced three 
bags and three sample parcels before him at 8.30 pm. On the other hand, 
the material on record proves the same wrong as at the relevant time, 
PW12 was present at Sadar Police Station, Mandi and sent special report to 
Superintendent of Police (Ext. PW 11/A). 

 It also appears from the record that in order to satisfy the 
requirement of Section 55 of N.D.P.S. Act, the case property was 
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accordingly tampered by the police. It is also relevant to mention here that 
in the prescribed form, the place of seizure was mentioned as Nagwain and 
not Panarsa Bridge and the name of only one accused i.e. Santosh Kumar 
was shown from whom the contraband was said to have been seized while 
he was carrying three gunny bags. As rightly observed by the High Court, it 
appears that the name of other accused was added afterwards to justify the 
fact that one person could not have carried three bags of contraband at a 
time. 

 Going by the number of discrepancies in the prosecution case 
coupled with the contradictory statements by prosecution witnesses, the 
entire prosecution story vitiates and leads for discrediting its version. 
Contradictions in the statement of the witnesses are fatal for the case, 
though minor discrepancies or variance in their evidence will not disfavour 
[See: State of H.P. Vs. Lekh Raj (2000) 1 SCC 247]. Considering the 
circumstances of the case on hand, it can be said that the discrepancies are 
comparatively of a major character and go to the root of the prosecution 
story. We cannot therefore ignore them to give undue importance to the 
prosecution case. It is well settled that the Court can sift the chaff from the 
grain and find out the truth from the testimony of the witnesses. The 
evidence is to be considered from the point of view of trustworthiness and 
once the same stands satisfied, it ought to inspire confidence in the mind of 
the Court to accept the stated evidence [See: Sukhdev Yadav v. State of 
Bihar, (2001) 8 SCC 86]. 

 In the light of the above discussion, in our considered opinion, the 
prosecution has failed to establish the commission of alleged offence by the 
accused- respondents beyond reasonable doubt. The evidence is scanty and 
lacking support to establish that the contraband was really recovered from 
the possession of the respondents in the manner alleged by the prosecution 
on the said date and time. It is imperative that the law the Court should 
follow for awarding conviction under the provisions of N.D.P.S. Act is 
"stringent the punishment stricter the proof." 

In such cases, the prosecution evidence has to be examined very 
zealously so as to exclude every chance of false implication. But, in the case 
on hand, under the above explained circumstances, the prosecution story 
cannot be believed to award conviction to the accused- respondents. They 
deserve benefit of doubt. We are, therefore, in complete agreement with 
the view taken by the High Court and see no reason to interfere with the 
order impugned herein. 

 Accordingly, the Criminal Appeals stand dismissed. 

******* 
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Workmen’s Compensation Act 
15. Workmen’s Compensation Act 
Shaikh Osmanali Chous Vs. New India Assurance Company Ltd. & ANR. 
 Kurian Joseph & Amitava Roy, JJ. 

In the Supreme Court of India. 
Date of Judgment-16.01.2018 

Issue 
In the matter of  reduction  of compensation amount by the High 

Court as awarded by the Commissioner ,Workmen’s Compensation 
Court  for loss of 100% earning capacity of the victim - Challenged. 

 
Leave granted. 

     The appellant approached the Commissioner, Workmen's Compensation, 

Latur, Maharashtra for compensation in which it was held that he lost two 

toes of his left leg and that there were also burn injuries. The appellant was 

a driver. By order dated 09.07.2012 the Commissioner, Workmen's 

Compensation awarded compensation of Rs.2,79,367/- with interest @ 

12% per annum from the expiry of one month from the date of the accident 

till realization. The insurer, respondent No.1 herein, challenged the award 

before the High Court. The High Court as per the impugned order reduced 

the compensation to a meager sum of Rs.83,664/-. 

 Despite service of notice there is no appearance for Respondent 

No.1/Insurance Company. 

 Be that as it may, we have heard the learned counsel for the 

appellant and learned counsel for Respondent No.2, who is the owner of 

the vehicle. We also gone through the impugned judgment. We find 1 

absolutely no discussion as to the basis for reducing the compensation. On 

the contrary, the High Court has endorsed the findings of fact as recorded 

by the Commissioner, Workmen's Compensation regarding the injuries. 

But, according to the High Court, it was not possible that the claimant has 

lost earning capacity by 100%. But that was not the views of the 

Commissioner, Workmen's Compensation. The discussion is available at 

paragraphs 15 and 16 of the judgment of the Commissioner, Workmen's 

Compensation, which are extracted below:- 

"15) The applicant has raised the plea that he has sustained permanent 

physical disability and total loss in his earning capacity by the injuries 
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caused in accident. To prove this aspect he has examined qualified medical 

practitioner Dr. Kazi at Exh.U-19. He has deposed that on radiological and 

clinical examination of applicant he found the loss of 4th and 5th toe of left 

feet and hypoesthesia and loss of weak grip of right hand, both feet, he 

assessed permanent physical disability to the extent of 21%. The applicant 

is unable to drive in future and because of that he has assessed total loss in 

his earning capacity. Accordingly he has issued certificate at exh.U-20 and 

U-21 respectively. 

The Respondent No.2 has cross examined him but he has not challenged 

the calculation of assessment of permanent physical disability on the basis 

of particulars given by medical officers. No doubt the Respondent has tried 

to say that the medical officer of Dist. Hospital Tandur has not mentioned 

the injuries caused to applicant except the head injury. It is pertinent to 

note that the FIR is lodged on day of incident itself. In FIR there is mention 

of injuries caused to leg and hand of applicant. Therefore mere non 

mentioning of injury by medical officer in one simple chit, is not sufficient 

to disbelieve the story and testimony of applicant and medical officer. 

Therefore, there is no substance in plea of respondent. On this count it is 

clear that in accident the applicant sustained permanent physical disability 

to the extent of 21% as deposed by qualified medical practitioner. 

16) It is true, there is no specific formula to evaluate the loss of earning 

capacity. On perusal of injuries i.e. amputation of 4th and 5th toe of left leg 

of applicant, it seems that he can walk properly. Though the applicant is 

unable to drive the vehicle in future, but he can do other work for earning 

as observed in the case of Palraj vs. Divisional Controller reported in 2011 

AAC 393 (SC). Till today the applicant has not applied to the RTO for 

cancellation of his driving licence. Though the validity period of driving 

licence is over on 12.6.09, the applicant has not taken steps prior to expiry 

of validity period and used such licence till its expiry. On taking into 

consideration the loss of toes and loss of grip feet, we can assess his loss to 

the extent of 70% equated with loss of the use of limb i.e. left feet below the 

hip. I hold accordingly and answer issue No.3 in partly affirmative." 

 In that view of the matter, at paragraph 18, having regard to the 

functional disability (though that expression as such is not used by the 
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Commissioner, Workmen's Compensation), compensation was awarded 

and the computation details are available at paragraph 18, which reads as 

follows:- 

“18) While determining issues No.1 to 3 and issue No.5 it is observed 

that the applicant met to an accident during course of his employment with 

Respondent No.1 having monthly wages of Rs.4,000/- and at that time he 

was having age 46 years and both the Respondents are jointly and severally 

liable to pay the compensation. The monthly wages Rs.4000/- equated to 

60% and such wages Rs.2400/- multiplied with relevant factor 166.29 with 

reference to age 46 years, and reduced equated with loss of earning 

capacity to the extent of 70%, the applicant is entitled for compensation to 

extent of Rs.2,79,367/-." 

 Unfortunately, the High Court has not referred to any of these 

discussions while reducing the compensation to 1/3rd of what has been 

awarded by the Commissioner, Workmen's Compensation. It may be seen 

that an appeal before the High Court against an award of the Commissioner, 

Workmen's Compensation is only on a substantial question of law. We do 

not find that there was any substantial question of law raised by the 

Insurance Company either. 

 In the above circumstances, we are of the view that the impugned 

order is to be set aside and that of the Commissioner, Workmen's 

Compensation is to be restored. 

Ordered accordingly. 

 The appeal is allowed, as above. 

 Pending applications, if any, shall stand disposed of. 

 There shall be no orders as to costs. 

******* 
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Motor Vehicle Act 
16 . Motor Vehicle Act 
Ramrao Lala Borse vs New India Assurance Company Ltd.  
Dipak Misra, CJI,  A. M. Khanwilkar &  Dr. D.Y. Chandrachud, JJ. 

In the Supreme Court of India 

Date of Judgment-19.01.2018. 

Issue 

 In the matter of reduction of compensation amount by the High 

Court as awarded by the Motor Accident claims Tribunal for the death 

of a passenger in a road accident- Challenged. 
 

The present appeal arises from a judgment and order of a Division 

Bench of the High Court of Judicature at Bombay dated 23 October 2015. 

The High Court has partly allowed the appeal of the insurer and reduced 

the award of compensation by the Motor Accident Claims Tribunal from Rs 

61,55,000/- to Rs 26,45,000/-. 

 The claim before the Tribunal arose thus: On 19 February 2006, 

Deepak was travelling as a passenger in a luxury bus on Mumbai-Agra road 

and was occupying a seat on the driver’s side. When Signature Not Verified 

Digitally signed by SATISH KUMAR YADAV the bus was at Atgaon in Nashik 

district, a truck bearing Registration No.RJ-01-G-6386 came from the 

opposite direction and collided with the bus resulting in grievous injuries 

to the passengers including Deepak. Deepak was shifted to the Government 

hospital at Nashik where he succumbed to his injuries. 

At the time of the accident, the deceased was serving as an Assistant 

Teacher in Dadasaheb Dandekar Vidyalaya, a school run by Shishu Vihar 

Education Society. The claimants, who were his parents, filed a claim 

under Section 166 of the Motor Vehicles Act 1988 seeking compensation 

against the owner of the offending truck and the insurer. The Tribunal held 

that the accident was caused due to the rash and negligent act of the driver 

of the offending truck. The Tribunal accepted the evidence adduced by the 

Claimants that had the deceased survived, he would have been made 

permanent and would have been entitled to the benefit of 6 th Pay 

Commission wages of at least Rs 40,000 per month. Adopting a multiplier 

of 17, the Tribunal awarded compensation of Rs 61,20,000/- to which it 

added a further sum of Rs 35,000/- under conventional heads. Interest was 

awarded @9% p.a. 

https://indiankanoon.org/doc/136948773/
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The High Court, on an analysis of the evidence, confirmed the finding 
of negligence arrived at by the Tribunal. On compensation, the High Court 
noted that the salary certificate (Exh.42) dated 18 March 2013 indicated 
that the deceased was working as an Assistant Teacher on a temporary 
basis in the secondary section of Shishu Vihar Education Society between 
June 2001 and February 2006. The income certificate indicated that in 
February 2006 the deceased was in receipt of a salary of Rs 2,800 per 
month. Another certificate issued by the Headmaster on 20 March 2006 
(Exh.47) indicated the same position. 

The case of the claimants rested on the premise that the deceased 

was likely to be made permanent in which event, he would be entitled to a 

higher salary. PW 3, who was the Secretary of the Trust, deposed that 

though the strength of the students had increased, and the workload had 

increased, persons such as the deceased continued in service on a contract 

basis for want of sanction from the government for the post. The High 

Court observed that the evidence of PW 3 was that if the government were 

to sanction the post, considering the seniority and experience of the 

deceased, the Trust would have appointed him as a permanent teacher in 

which event his salary, according to the scales of the 6th Pay Commission, 

would have been Rs 40,000 per month. The finding was that the deceased 

at the relevant time was 29 years of age; that he had completed his B.Ed. 

from the University of Mumbai and was an Assistant Teacher employed on 

a temporary/contract basis for teaching English from 2001 to 2006. The 

High Court adverted to the provisions contained in the Maharashtra 

Employees of Private Schools (Conditions of Service) Regulation Act, 1977. 

In this background, the High Court arrived at the finding that if the 

deceased were to be alive, he would have been regularized and would have 

drawn a salary of Rs 40,000/- per month. The High Court held that an 

addition of 50 per cent on account of future prospects ought to have been 

made. However, the High Court held that the Tribunal erred in applying a 

multiplier of 17. Having regard to the fact that the father of the deceased 

was 65 years old in 2006 and his mother was 50 years old, the High Court 

came to the conclusion that a multiplier of 7 should be adopted, taking the 

average age of the parents as 61 years. The High Court held that since the 

deceased was a bachelor, a deduction of 50 per cent should be made on 

account of personal expenses. On the above basis, the High Court computed 

the yearly income of the deceased at Rs 4,80,000; enhanced the income by 
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50% on the ground of future prospects to Rs 7,20,000, deducted a sum of 

Rs 3,60,000 towards personal expenses and on the basis of a multiplier of 7 

arrived at a total compensation of Rs 25,20,000. The amount payable to 

each of the two claimants for loss of love and affection was enhanced to Rs 

50,000 and funeral expenses of Rs 25,000 were allowed. The High Court 

has, accordingly, awarded a total compensation of Rs 26,45,000 together 

with interest @ 9% p.a. 6 The principal ground which has been urged in 

support of the appeal is that the High Court erred in applying a multiplier of 

7. Since the age of the deceased at the time of the accident was 29 years, it 

was urged that the correct multiplier to be applied would be 17. 

The insurer had challenged the judgment of the High Court before 
this Court in Special Leave Petition (C ) No 7717 of 2016. The Special Leave 
Petition was dismissed on 25 April 2016. The challenge of the insurer to 
the judgment of High Court has hence failed. Consequently, for the purpose 
of the present appeal, we will have to proceed on the basis of the income as 
accepted by the High Court. The finding of fact in regard to the income of 
the deceased would not be challenged in the present appeal, at the behest 
of the insurer in view of the above background. 

In terms of the judgment of the Constitution Bench of this Court in 

National Insurance Company Limited v Pranay Sethi1 and the judgment in 

Sarla Verma v Delhi Transport Corporation2, the correct multiplier to be 

applied in the present case would be 17 having regard to the age of the 

deceased. As regards future prospects, an addition of 50 per cent would be 

warranted. On the above basis and making a deduction of 50 per cent 

towards personal expenses (the deceased being a bachelor), the total 

compensation would stand quantified at Rs 61,20,000/-. After making an 

addition on account of conventional heads, the total compensation would 

stand computed at Rs 61,90,000/-. The aforesaid amount shall carry 

interest @ 9% p.a. from the date of the filing of the claim petition. 

Apportionment shall be carried out in terms of the award of the Tribunal. 

The appeal shall accordingly stand allowed. There shall be no order as to 

costs. 

******* 
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Indian Succession Act 
17. Section 376 of the Indian Succession Act 
H.V. Nirmala & Anr. Versus  R. Sharmila 
R.K. Agrawal & Abhay Manohar Sapre,JJ. 

In the Supreme Court of India. 
Date of Judgment-25.01.2018 

Issue 
In the matter of validity of a will –Challenged. 
Leave granted. This appeal arises from the final judgment and order 

dated 20.09.2011 passed by the High Court of Karnataka at Bangalore in 
RFA No.1128 of 2008 whereby the High Court set aside the judgment of the 
Trial Court and decreed the suit filed by the plaintiff.  

In order to appreciate the issues involved in the appeal, it is 
necessary to set out the relevant facts hereinbelow.  

 The appellants are defendant Nos. 2 and 3, whereas respondent No.1 
is the plaintiff and respondent No. 2 is defendant No. 1 in the civil suit, out 
of which this appeal arises.  

 The dispute is essentially between the family members and it relates 
to certain immovable properties originally belonged to the Head of the 
family known as - Ramaiah. The family tree would be useful to appreciate 
the issues.  

Ramaiah @ Ramaiah Reddy (died on 26.11.1995) 

 |_______________|_________________ |  

Smt. Hemavathi      Smt. H.V. Nirmala 

(1st wife died : 24.2.89)                 (2nd wife) Defendant 2  

|         |  

(i)R. Sharmila        Rakesh Babu  

(daughter – Plaintiff)               & (son – Defendant 3)  

(ii) Umesh (son – Defendant 1)  

 Ramaiah Reddy had two wives, first–Smt. Hemavathi and the 
second-Smt Nirmala. Out of the wedlock with first wife–Smt. Hemavathi, 
one daughter-Sharmila (plaintiff) and a son-Umesh (defendant No.1) were 
born, whereas out of the wedlock with second wife-Nirmala, one son- 
Rakesh Babu (defendant No.3) was born. Hemavathi-the first wife died on 
24.02.1989 and Ramaiah died on 26.11.1995.  

 On 11.10.1995, Umesh (defendant No.1) filed a civil suit being O.S. 
No.7266 of 1996 against Nirmala and Rakesh Babu. This suit was filed for 
partition of the properties owned by late Ramaiah Reddy. It was based on 
the Will dated 20.05.1995 said to have been executed by Ramaiah in favour 
of three parties to the suit.  
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 The parties compromised the suit and accordingly the compromise 
decree was passed on 25.01.1997 without any contest on merits. 

  
 On 04.11.2000, Sharmila - daughter from first wife filed a civil suit 

being OS No.7592 of 2000 in the Court of City Civil Judge, Bangalore against 
Nirmala, Umesh and Rakesh Babu, out of which the present appeal arises. 
This suit was for a declaration that the compromise decree dated 
25.01.1997 passed in OS No.7266 of 1996 is not binding on her; that she is 
the lawful owner of the properties specified in the schedule on the basis of 
the Will dated 12.03.1980 executed by Ramaiah in her favour. 

  
 The three defendants filed the written statement. They denied the 

Will dated 12.03.1980 set up by the plaintiff and supported the 
compromise decree obtained by them on 25.01.1997 in O.S. No.7266 of 
1996. The Trial Court framed the issues. Parties adduced their evidence. 
The Trial Court, by its judgment and order dated 28.08.2008, dismissed the 
suit. It was held that the plaintiff having failed to prove the original Will 
dated 12.03.1980, the suit must fail. In other words, the Trial Court was of 
the view that it is not possible to hold, in the absence of sufficient evidence 
adduced by the plaintiff, that the Will dated 12.03.1980 is proved in 
accordance with law.  

 
 The plaintiff, felt aggrieved by the dismissal of her suit, filed first 

appeal before the High Court of Karnataka, out of which this appeal arises.  
 
 By the impugned judgment/decree, the High Court allowed the 

appeal, set aside the judgment/decree of the Trial Court and decreed the 
plaintiff's suit. The High Court held that the plaintiff was able to prove the 
Will dated 12.03.1980 in accordance with law with the evidence adduced 
by  her and hence she was entitled for a declaration as claimed by her in the 
suit relating to the suit properties. Defendant Nos. 2 and 3 felt aggrieved by 
the impugned judgment of the High Court and filed this appeal by special 
leave in this Court.  

 
 Having heard the learned counsel for the parties and on perusal of 

the record of the case, we find no merit in the appeal. In our view, the High 
Court appears to be right in its reasoning and the conclusion.  

 
 The fate of this appeal depends upon one question, namely, whether 

the Plaintiff (Respondent No.1 herein) was able to prove the Will dated 
12.03.1980 in accordance with law.  
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 As mentioned above, the Trial Court decided the question against the 
plaintiff whereas the first Appellate Court decided the question in plaintiff's 
favour.   

 
 Having examined, we are inclined to concur with the reasoning of 

the High Court and accordingly answer the question in favour of 
respondent No.1, i.e., the plaintiff and against the appellants (defendant 
Nos. 2 and 3). In other words, we hold that the plaintiff was able to prove 
the Will dated 12.03.1980 in accordance with law and there is no reason to 
hold otherwise. This we say for the following reasons.  

 
 First, the Will dated 12.03.1980 is a registered Will. Second, it was 

executed by none other than the father-Ramaiah in favour of his minor 
daughter-Sharmila and minor Son-Umesh born from first wife. Third, when 
Ramaiah-the father bequeathed his property to his minor children then we 
find nothing unnatural in it. In our opinion, it is a natural bequeath out of 
love and affection. Fourth, there is no question of minor daughter and son 8 
playing an active role in execution of the Will dated 12.03.1980 in their 
favour. It is for the simple reason that both were too young to indulge in 
any kind of illegal acts to grab the suit property. In other words, it was too 
much to expect from the minor children to play any active role in grabbing 
their father's property and create forged Will. Fifth, it has come in the 
evidence that the original Will dated 12.03.1980 was not in possession of 
the plaintiff but it was in possession of defendant No.1. For this reason, the 
plaintiff filed its certified copy after obtaining from Registrar’s office. Sixth, 
this explanation was accepted by the High Court and, in our opinion, 
rightly. Seventh, since the original Will was not in plaintiff's possession, its 
existence and legality could be proved by the plaintiff by leading the 
secondary evidence. Eighth, the plaintiff proved the Will dated 12.03.1980 
in accordance with the requirement of Section 68 of the Evidence Act,1872 
by adducing her own evidence and by examining one attesting witness of 
the Will. In our view, such evidence was sufficient to prove the Will. Ninth, 
it is not in dispute that the later Will dated 20.05.1995 disclosed by the 
defendants did not find mention therein the fact of execution of first Will 
dated 12.03.1980 by the testator. In our view, the Will dated 20.05.1995 
should have found reference of the earlier Will dated 12.03.1980 because 
Will dated 12.03.1980 was a registered Will and in order to prevail the last 
Will over the earlier one, the reference of revocation of the earlier Will 
dated 12.03.1980 was necessary in the later Will. It was not so. Tenth, since 
the plaintiff was not a party to the compromise decree dated 25.01.1997 
passed in OS No.7266 of 1996, it was not binding on her. Lastly, once the 
Will dated 12.03.1980 is held proved, in accordance with law, the plaintiff 
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becomes entitled to claim a declaration in her favour that she is the owner 
of the properties bequeathed to her by the testator as specified in the Will.  

 
 In the light of the foregoing discussion, we hold that the High Court 

was right in holding that the plaintiff was able to prove the Will dated 
12.03.1980 and that the Will dated 20.05.1995 and the decree dated 
25.01.1997 passed in O.S. No.7266 of 1996 are not binding on the plaintiff. 

  
 As a consequence thereof, we find no merit in this appeal, which fails 

and is accordingly dismissed. 
 

******* 

 

 


