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REVIEW OF DECIDED CASES ON CRIMINAL PROCEDURE CODE (2013-JAN.)

1. Issue

Maintenance –Direction for payment

The term ‘wife’ to include even those cases where a man and woman have been living together

as husband and wife for a reasonably period of time , strict proof of marriage should not be  a pre-

condition for maintenance under the section.

Sarangadhar Behera v.Smt.Gopal Behera.(CLT (2013) Supp.Cri.15)

(S.Panda , J)

Sec.125

In a proceeding under the section the law does not require application of strict standard of proof

to establish the marriage and each case has to be considered on its own facts and circumstances –– In the

present case the Petitioner and Opp. party  were living as husband and wife nearly eight years and the society

has accepted them as husband and wife -No interference with the impugned order.

A little difference in the facts or additional facts may make a lot of difference in precedential value

of a decision –Judicial utterance are made in setting up of the facts of a particular case.

***

2. Sec.313

Issue

Accused and defense witnesses’ statements u/s -313 were not appreciated and tested for accuracy.

Narender Kumar  V.  State (NCT of Delhi),(CLT (2013) Supp.Cri.110 (SC))

(Dr. B.S. CHAUHAN AND DIPAK MISRA , JJ)

The Trial Court as well as the High Court recorded conviction of the appellant merely placing a very

heavy reliance on the deposition of the prosecutrix and considering the deposition of Dr. Nisha (PW.9).

Admittedly, the defence version taken by the appellant in his statement under Section 313 Cr.P.C. and the

deposition of two defence witnesses to the extent that the prosecutrix had developed intimacy with the

appellant and some other young persons and Sahib Rao (PW.3) her husband, had raised the grievance in this

regard, have not even been referred to by either of the courts below, though the law required the court to

appreciate the defence version and decide its veracity in accordance with law.

***
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3. Sec.91

Issue

Though  Court had power to acquire any person in whose possession any document was believed

to be which is required for trail of the case to produce, but courts cannot compel an accused to produce any

evidence against him

Kanti Kumari and ors.  V. The State of Jharkhand.,(2013 (1) Crimes 212 (Jhar.))

H.C. MISHRA, J.

Petitioners were tried for offences u/s 420,467,468,471 IPC on allegations that they obtained

appointment on basis for forged certificates –Court directed petitioner in an application moved by State  u/s

91 Cr.P.C. to produce original  certificates –Order amounts to petitioners being directed to produce evidence

against themselves and was liable to be set aside.

Thus, from plain reading of Section 91 of the Cr.P.C., it is apparent that though the Court has the

power to require any person in whose possession any document is believed to be, which is required for trail

of the case, to attend and produce such document, but the Section nowhere empowers the Court to compel

an accused to produce any evidence against him.

***

4. Sec.125

Issue

Whether live-in-relationship concept could be taken into consideration for granting relief? No

Vineeta   Devi v.  Bablu Thakur  and anr. (2013 (1) Crimes 221 (Jhar.))

D.K. SINHA, J.

In view of that matter, the statutory provision, by which the “wife” has been defined in terms of

Section 125 of the Code of Criminal Procedure, cannot be liberalized. The statute sanctions that an

illegitimate child from the father is entitled for maintenance but such sanction of maintenance has not been

provided under law in respect to a woman not lawfully married with a person.

Petitioners claim that she got married to opposite party after death of her first husband –Family

Court dismissed maintenance petition or finding that petitioner failed to proved she was legally wedded wife

of respondent –Revision –Petitioner failed to prove the fact of her marriage with respondent.

Having regard to the facts and circumstances of the case, I find that the counsel for the petitioner has

argued consistently on the ‘live-in’ relationship between the petitioner and the opposite party, though the

petitioner claimed in the proceeding for maintenance that she was legally married to the opposite party in

temple after the death of his first husband, but the same which was the issue on facts could not be proved.
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No evidence could be adduced in support of valid marriage between the parties and that the concept of ‘live-

in’ relationship in the background of Indian culture and society, sanction of such relationship is yet to

interpret by the Larger Bench of the Apex Court.

Learned Principal Judge, Family Court, Dhanbad by his order impugned has held that the petitioner

Vineeta Devi was not legally married wife of the opposite party Bablu Thakur, hence, petition filed on behalf

of the petitioner Vineeta Devi for her maintenance under Section 125 of the Code of Criminal Procedure was

not maintainable.

***

5. Ss.2(h),173

Issue: Investigation

Manubhai Ratilal Patel Tr. Ushaben  V. State of Gujarat & Ors. ,(2013)  1  SCC 314

K.S.P.RADHAKRISHNAN AND  DIPAK MISRA, JJ.

Meaning of – Held  ,it inter alia includes:

(1) proceeding   to the spot and ascertaining facts  and circumstances of case,

(2) tracing out accused, arresting him and ascertaining motive how preparation

was made  for and how offence was committed, other connected persons/accused , if any,

(3) collecting   evidence by examining witnesses , search of places connected with offence and seizure of

articles connected with crime , and

(4) evaluation   of collected materials so that case can be forwarded for trail, etc.

AIR 1955 SC 196, A three-Judge Bench in H.N. Rishbud and another v. State of Delhi , while dealing

with “investigation”, has stated that under the Code, investigation consists generally of the following steps:

(1) Proceeding to the spot,

(2) Ascertainment of the facts and circumstances of the case,

(3) Discovery and arrest of the suspected offender,

(4) Collection of evidence relating to the commission of the offence which may consist of

(a) the examination of various persons (including the accused) and the reduction of their

statements into writing, if the officer thinks fit,

(b) the search of places or seizure of things considered necessary for the investigation and        to be

produced at the trial, and

(5) Formation of the opinion as to whether on the material collected, there is a case to place the

accused before a Magistrate for trial and, if so, taking the necessary steps for the same by the filing of a

charge-sheet under Section 173.
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In Niranjan Singh v. State of Uttar Pradesh , it has been laid down that investigation is not an

inquiry or trial before the court and that is why the legislature did not contemplate any irregularity in

investigation as of sufficient importance to vitiate or otherwise form any infirmity in the inquiry or trial. In

S.N. Sharma v. Bipen Kumar Tiwari , it has been observed that the power of police to investigate is

independent of any control by the Magistrate. In State of Bihar v. J.A.C. Saldanha and others, it has been

observed that there is a clear cut and well demarcated sphere of activity in the field of crime detection and

crime punishment and further investigation of an offence is the field exclusively reserved for the executive in

the police department.

Coming to the case at hand, it is evincible that the arrest had taken place a day prior to the passing

of order of stay. It is also manifest that the order of remand was passed by the learned Magistrate after

considering the allegations in the FIR but not in a routine or mechanical manner. It has to be borne in mind

that the effect of the order of the High Court regarding stay of investigation could only have bearing on the

action of the investigating agency. The order of remand which is a judicial act, as we perceive, does not suffer

from any infirmity. The only ground that was highlighted before the High Court as investigation, the order of

remand is sensitively susceptible and, therefore, as a logical corollary, the detention is unsustainable. It is

worthy to note that the investigation had already commenced and as a resultant consequence, the accused

was arrested. Thus, we are disposed to think that the order of remand cannot be regarded as untenable in

law. It is well accepted principle that a writ of habeas corpus is not to be entertained when a person is

committed to judicial custody or police custody by the competent court by an order which prima facie does

not appear to be without jurisdiction or passed in an absolutely mechanical manner or wholly illegal. As has

been stated in the cases of B.R. Rao (supra) and Kanu Sanyal (supra), the court is required to scrutinize the

legality or otherwise of the order of detention which has been passed. Unless the court is satisfied that a

person has been committed to jail custody by virtue of an order that suffers from the vice of lack of

jurisdiction or absolute illegality, a writ of habeas corpus cannot be granted. It is apposite to note that the

investigation, as has been dealt with in various authorities of this Court, is neither an inquiry nor trial. It is

within the exclusive domain of the police to investigate and is independent of any control by the Magistrate.

The sphere of activity is clear cut and well demarcated. Thus viewed, we do not perceive any error in the

order passed by the High Court refusing to grant a writ of habeas corpus as the detention by virtue of the

judicial order passed by the Magistrate remanding the accused to custody is valid in law.

Ss.167, 309

Issue
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Nature of remand  order and duty of Magistrate –Held, when magistrate  remands accused , it is a

fundamentally judicial function  and Magistrate does not act in executive capacity

Remand of accused to judicial or police custody –– While performing this judicial function ,magistrate

has to satisfy himself that there are reasonable grounds therefore and that materials placed before him

justify remand of accused –While remanding accused , it is obligatory on part of magistrate to apply his mind

to facts and not to pass remand order in a mechanical manner.

***

6. Ss. 439, 482, 172

Issue

Grant of bill –Relevant considerations

Pratapbhai Hamirbhai Solanki  V. State of Gujarat and another. (2013)  1   SCC 613

K.S.P. RADHAKRISHNAN AND   DIPAK MISRA, JJ.

Where  fresh investigation  ordered  by High court in the view of perfunctory nature of investigation

conducted  by investigating authority , it would be inappropriate to enlarge accused on bail.

In this case , An FIR was lodged against two persons alleging that they had fired at the

deceased, an RTI activist from their revolver which resulted in his death. The occurrence allegedly took place

at about 8.30 p.m. on a public road near the State Bar Council office. A police constable informed his superior

inspector on his mobile phone about the incident. In the course of investigation, the appellant was arrested

along with others for criminal conspiracy to commit murder. The investigating agency placed the charge-

sheet before the competent court. The material on record showed that the appellant, a dealer in mobile

phones to his friend who was a police constable and that a call had been traced from the mobile of the

contract killer to the appellant. During the pendency of investigation, an application was filed before the

Sessions Judge for grant of bail but the same was rejected. Thereafter, the appellant preferred a bail

application under Section 439 Cr.P.C. before the High Court urging that the appellant for no justifiable

reasons, had remained in custody for long and the charge-sheet had been filed under Sections 302, 201 and

120-B IPC solely on the basis of statement of a peon serving in the office of the appellant and that there was

no material to rope him in the crime. The application for bail was resisted by the prosecution on the ground

that the deceased had found the appellant to be involved in a number of illegal activities and he deceased

had exposed the appellant in a number of ways as a consequence of which he had hatched the conspiracy

with Accused 1 which ultimately resulted in hiring of Accused 2 as a contract killer to eliminate the deceased.

The single Judge of the High Court held that the conspiracy between Accused 4, and the sharpshooter, a

person who had absconded and that itself prima facie showed the involvement of the appellant-accused. The
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High Court taking note of all the aspects including the gravity of the offence declined to grant bail to the

appellant. A Division Bench of the High Court in Bhikhalal Jethava v. State of Gujurat by its order dated 25-9-

2012 expressed its dissatisfaction with regard to the investigation which it called a perfunctory. After

ascertaining reasons it directed CBI to expeditiously undertake a comprehensive investigation.

Dismissing the appeal and denying bail, the Supreme Court

Held:-

It is true that liberty is a greatly cherished value in the life of an individual and no one would like to barter it

for all the tea in Chine, but it is obligatory on the part of the court to scan and scrutinize, though briefly, as

regards the prima facie case, the seriousness and gravity of the crime and the potentiality of the accused to

tamper with the evidence apart from other aspects before the restriction on liberty is lifted on imposition of

certain conditions.

The ingredients of the offence of conspiracy are that there should be an agreement between persons who

are alleged to conspire and the said agreement should be for doing an illegal act or for doing by illegal means

an act which itself may not be illegal act and such an agreement can be proved either by direct evidence or by

circumstantial evidence or by both, and it is a matter of common experience  that direct evidence to prove

conspiracy is rarely available. Therefore, the circumstances proved before, during and after the occurrence

have to be considered to decide about the complicity of the accused. Ordinarily, the Supreme Court would

have proceeded to express its opinion on the basis of analysis of the material available on record. But the

High Court in its order dated 25-9-2012 has directed CBI to conduct a comprehensive inquiry. It is open to the

appellant to challenge the legal substantiality of the said order. But for the present, as there is a direction for

fresh investigation, the appellant cannot be granted bail. In case the order for reinvestigation is annulled by

the Supreme Court, it would be open for the appellant to file a fresh application for bail before the

competent court. If the order of the High Court withstands scrutiny, after CBI submits its report, liberty is

granted to the appellant to move the appropriate court for grant of bail. No opinion is expressed by the

Supreme Court on the entitlement of the appellant to be released on bail or not because of the subsequent

development i.e., direction by the High Court for comprehensive investigation by CBI.

7. SEC-239,

Shoraj singh Ahlawat and ors v. State of u.p. and anr. (AIR  2013 SC 52)

T.S.THAKUR AND FAKKIR MOHAMED IBRAHIM KALLIFULLA, JJ.

Issue,

Discharge
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Consideration--Magistrate has on basis of material on record only to see whether there is ground to presume

that accused has committed offence--Even strong suspicion about existence of facts constituting offence—

Sufficent to refuse discharge.

SEC-239,273

Issue

Discharge

Complaint of dowry harassment-- Complaint making  specific  allegations not only against husband

but also against in-laws--conceding that in matrimonial cases tendency to rope in as many members of family

of husband as possible is on rise--court would not at intermediate stage speculate whether  allegations are

true or false and direct discharge-in-laws being senior citizens-their personal attendance however exempted.

***

8. Ss-482,190

Quashing of complaint

Geeta mehrotra and anr v.State of U.P. and anr.(AIR 2013 SC 181)

T.S.THAKUR   AND MRS.GYAN SUDHA MISRA , JJ.

Issue

complaint of cruelty by wife against husband, his parents and appellants, brother and sister of

husband –Allegations as to active involvement of appellants in mater- Absent in FIR-Mere casual reference to

their names in FIR-Not sufficient to take cognizance-Complaint  against appellants liable to be quashed.

Coming  to the facts  of this  case, when the contents of  the FIR is perused, it is apparent that there

are no allegations against Kumari geeta Mehrotra and Ramji  Mehrotra expect casual reference of their

names who have been included in  their FIR but mere casual reference of the names of the family  members

in a matrimonial dispute without allegation of active involvement in the matter would not justify taking

cognizance against them overlooking  the fact borne out of experience that  there is a tendency  to involve

the entire family members of the household in the domestic quarrel taking place in a matrimonial dispute

specially if it happens soon after the wedding.

***

9.Sec 465

Issue

Registration of case under Act without prior approval of District S.P.-Is defect that goes to root

matter-Not curable under S. 465 of criminal P.C.

Ashraf khan @ Bubu Munnekhan Pathan  v. State of Gujarat.(AIR 2013 SC 217)
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H.L. DATTU AND CHANDRAMAULI Kr.PRASAD,JJ

Section 465 of the code shall not be a panacea for all error, omission or irregularity. Omission to grant

prior approval for registration of the case under TADA by the District Superintendent of police is not the kind

of omission which is covered under Section 465 of the code .It is defect which goes to the root of the matter

and it is not one of the curable defects.

***

10.S- 2(h), 156

Investigation-Is in exclusive domain of police-Magistrate has no control on it.

Manubhai Ratilal Patel Tr. Ushaben v. State of Gujara and ors.(AIR  2013 SC 313)

K.S.RADHAKRISHANA AND DIPAK MISHRA, JJ.

Issue

Where the magistrate after considering the allegations in FIR had remanded the accused to custody

and subsequently thereof order staying investigation comes to be passed , the stay order so passed would

have no impact on remand order. Stay of investigation could only have bearing on the action of the

investigating agency and it is difficult to perceive that the order of remand which is a judicial act, suffers from

any infirmity. Stay of investigation would not make the order of remand and the consequential detention

unsustainable necessitating issuance of writ of habeas corpus. It is well accepted principle that a writ of

habeas corpus is not to be entertained when a person is committed to judicial custody by the competent

Court by an order which prima facie does not appear to be without jurisdiction or passed in an absolutely

mechanical manner or wholly illegal.

***

11. Secs. 161,162

Shyamal Ghosh v. State of Bengal.(2013 (1) SCJ 61)

A.K. PATTANAIK AND SWATANTER KUMAR , JJ.

Issue

If a significant omission is made in a statement of a witness  u/s 161 Cr.P.C.  the same may

amount to contradiction.

In terms of the explanation to Sec 162 Cr.P.C. which deals with an omission to state of a

fact  or  circumstance in the statement  referred  to  in sub- section (1),such omission may  amount to
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contradiction if the same appears to be significant  and otherwise  relevant having regard to the context in

which such omission occurs and whether there is any omission which amounts to  contradiction  in particular

context shall be a question of fact. A  bare reading of this explanation  reveals that if a  significant  omission is

made a statement  of a witness  u/s 161 Cr.P.C.  , the same may amount to contradiction  and the question

whether it is amounts is a question of fact in each case.

The basic element which is unambiguously clear from the explanation to section 162

Cr.P.C. is use of the expression ‘may’. To put it aptly, it is not every omission or discrepancy that may amount

to material  contradiction so as to give the accused any advantage. If  the legislative intent was to the contra ,

then  the legislature  would have used the expression ‘shall’ in place of the word ‘may’ .The word  ‘may’

introduces an element  of discretion which has to be exercised  by the court of competent jurisdiction  in

accordance  with law. Furthermore, whether such omission , variation or discrepancy  is a material

contradiction  or not is again a question  of fact which  is to be determined  with reference to the facts of

given case. The concept of   contradiction  in evidence  under criminal jurisprudence , thus , cannot  be stated

in any absolute terms and has to be construed   liberally so as to leave desirable  discretion with the court to

determine whether it is contradiction  or material contradiction  which renders  the entire evidence  of the

witness untrustworthily and  affects the case of the prosecution materially.

12.Nuper  Talwar  v. Central Bureau  Investigation  and another.(2013 (1) SCJ 243)

A.K.PATTANAIK AND JAGDISH SINGH KEHAR, JJ.

Secs  204, 209, 461 and 465

Issue

Issue of summons - Irregularities which vitiate proceeding

Dr. Rajesh  Talwar lodged  FIR with the police complaining death of his daughter – Two days

after, body  of Hemraj recovered from the terrace    of same house – Investigation handed over to CBI on the

murder – CBI submitted closure report after investigation –Magistrate issued notice to Dr. Rajesh Talwar –

Protest petition filed objecting the closure report submitted by CBI –Magistrate rejected closure report and

also rejected the prayer made in protest petition  for further investigation –Magistrate summoned  Dr. Rajesh

Talwar and his wife for committing the murders and for tampering evidence –Revision petition filed before

High Court challenging summoning order High Court dismissed revision petition –Matter carried to Supreme

Court , which dismissed SLP –Review petition filed – Held an order delineating reasons  cannot be faulted  on

the ground that it has occasioned failure of justice –Authority of Magistrate was limited to taking cognizance

and issuing process – Magistrate adopted more reasonable course ,though the same was more ponderous

,cumbersome and time consuming – Magistrate fully justified in issuing process –possible defences of an
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accused need not be taken into consideration  at the time of issuing  process –Very filing of review petition

was wholly uncalled for.

13. Sec. 235(2) and 354(3) r/w Sec 367(5)

Sangeet &  ANR. Vs. State of Haryana.(2013 (1)   Crimes  25 (sc))

K.S.Radhakrishan and   Madan B. Lokur, JJ

Issue

Legislative change -Rule of “ death sentence being rule and life sentence exception” changed to life

sentence being the rule and death  sentence exception” - Death sentence to be awarded only  rare rest of

rare cases.

Jagmohan Singh was decided when the Code of Criminal Procedure, 1898(for short the old Code)

was in force. Section 367(5) of the old Code provided that if an accused person is convicted of an offence

punishable with death, and he is sentenced to a punishment other than death, the Court was required to

state the reason why a sentence of death was not passed. Section 367(5) of the old Code reads as follows:- "If

the accused is convicted of an offence punishable with death, and the court sentences him to any

punishment other than death, the court shall in its judgment state the reason why sentence of death was not

passed.

"Bachan Singh was, however, heard and decided when the Code of Criminal Procedure, 1973 (for

short the Cr.P.C) had come into force with effect from 1st April, 1974. The Cr.P.C contained Section 354(3),

which provided that for an offence punishable with death, the first option for punishment would be

imprisonment for life (or imprisonment for a term of years) and the second option would be a sentence of

death. Section 354(3)of the Cr. P.C reads as follows:- "When the conviction is for an offence punishable with

death or, in the alternative, with imprisonment for life or imprisonment for a term of years, the judgment

shall state the reasons for the sentence awarded, and, in the case of sentence of death, the special reasons

for such sentence.

"The conclusion of the Constitution Bench under these circumstances was that the sentence of death

ought to be given only in the rarest of rare cases and it should be given only when the option of awarding the

sentence of life imprisonment is "unquestionably foreclosed".

Issue
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Administration of Criminal Justice –Aggravated and mitigating circumstances- Aggravating

circumstances relate to the Crime –Mitigating circumstances relate to criminal.

Administration  of Criminal Justice- Aggravating   and mitigating  circumstances –Not only does

the  aggravating   mitigating  circumstances  approach  need  a  fresh   look but the necessary of adopting

this approach also needs a fresh look.

Therefore, in our respectful opinion, not only does the aggravating and mitigating

circumstances approach need a fresh look but the necessity of adopting this approach also needs a fresh look

in light of the conclusions in Bachan Singh. It appears to us that even though Bachan Singh intended

"principled sentencing", sentencing has now really become judge-centric as highlighted in Swamy

Shraddananda and Bariyar. This aspect of the sentencing policy in Phase II as introduced by the Constitution

Benchin Bachan Singh seems to have been lost in transition. Issue of crime and the criminal:

The broad result of our discussion is that a relook is needed at some conclusions that have been taken for

granted and we need to continue the development of the law on the basis of experience gained over the

years and views expressed in various decisions of this Court. To be more specific, we conclude:

1. This Court has not endorsed the approach of aggravating and mitigating circumstances in Bachan Singh.

However, this approach has been adopted in several decisions. This needs a fresh look. In any event, there is

little or no uniformity in the application of this approach.

2. Aggravating circumstances relate to the crime while mitigating circumstances relate to the criminal. A

balance sheet cannot be drawn up for comparing the two. The considerations for both are distinct and

unrelated. The use of the mantra of aggravating and mitigating circumstances needs a review.

3. In the sentencing process, both the crime and the criminal are equally important. We have, unfortunately,

not taken the sentencing process as seriously as it should be with the result that in capital offences, it has

become judge-centric sentencing rather than principled sentencing.

4. The Constitution Bench of this Court has not encouraged standardization and categorization of crimes and

even otherwise it is not possible to standardize and categorize all crimes.

5. The grant of remissions is statutory. However, to prevent its arbitrary exercise, the legislature has built in

some procedural and substantive checks in the statute. These need to be faithfully enforced.
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6. Remission can be granted under Section 432 of the Cr.P.C. in the case of a definite term of sentence. The

power under this Section is available only for granting "additional" remission, that is, for a period over and

above the remission granted or awarded to a convict under the Jail Manual or other statutory rules. If the

term of sentence is indefinite (as in life imprisonment), the power under Section 432 of the Cr.P.C. can

certainly be exercised but not on the basis that life imprisonment is an arbitrary or notional figure of twenty

years of imprisonment.

7. Before actually exercising the power of remission under Section 432 of the Cr.P.C. the appropriate

Government must obtain the opinion (with reasons) of the presiding judge of the convicting or confirming

Court. Remissions can, therefore, be given only on a case-by-case basis and not in a wholesale manner.

14. SECTION 482

Satish Mehra Vs. State of N.C.T. of Delhi & ANR.(2013 (1) Crimes 59 (sc))

P. SATHASIVAM AND RANJAN GOGOI, JJ.

Issue

i. "Where institution/continuance of criminal proceedings against an accused may amount to the abuse of

the process of the court or that the quashing of the impugned proceedings would secure the ends of justice;

ii. where it manifestly appears that there is a legal bar against the institution or continuance of the said

proceeding e.g. want of sanction;

iii. where the allegations in the first information report or the complaint taken at their face value and

accepted in their entirety, do not constitute the offence alleged; and

iv. where the allegations constitute an offence alleged but there is either no legal evidence adduced or

evidence adduced clearly or manifestly fails to prove the charge.

“ The power to interdict a proceeding either at the threshold or at an intermediate stage of the trial is

inherent in a High Court on the broad principle that in case the allegations made in the FIR or the criminal

complaint, as may be, prima facie do not disclose a triable offence there can be reason as to why the accused

should be made to suffer the agony of a legal proceeding that more often than not gets protracted. A

prosecution which is bound to become lame or a sham ought to interdict in the interest of justice as

continuance thereof will amount to an abuse of the process of the law.
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This is the core basis on which the power to interfere with a pending criminal proceeding has been

recognized to be inherent in every High Court. The power, though available, being extra ordinary in nature

has to be exercised sparingly and only if the attending facts and circumstances satisfy the narrow test

indicated above, namely, that even accepting all the allegations leveled by the prosecution, no offence is

disclosed. However, if so warranted, such power would be available for exercise not only at the threshold of a

criminal proceeding but also at a relatively advanced stage thereof, namely, after framing of the charge

against the accused.

In fact the power to quash a proceeding after framing of charge would appear to be somewhat wider as, at

that stage, the materials revealed by the investigation carried out usually comes on record and such materials

can be looked into, not for the purpose of determining the guilt or innocence of the accused but for the

purpose of drawing satisfaction that such materials, even if accepted in its entirety, do not, in any manner,

disclose the commission of the offence alleged against the accused.

15. Secs  190,482

Bhakta Hari Mohanty  v.Bishnu Charan Swain.( (2013) 54 OCR 143)

M.M.Das , J.

Issue

Taking of Congizance and issuance of process –No prima facie case –Held, proceeding should be

nipped at the bud to prevent abuse of process of the Court.

With regard to exercise of inherent power of this Court under Section 482 Cr. P.C., it is now well settled that

an order taking cognizance of any offence or issuing process, where absolutely no prima facie case is made

out against the accused persons, amounts to abuse of the process of law and should be nipped at the bud, as

otherwise the same would tantamount to abuse of the process of the court.

The Supreme Court, in the case of M/s. PEPSI Foods v. Special Judicial Magistrate and others, AIR 1998 SC

128 has expressed its view that summoning of an accused in a criminal case is a serious matter. Criminal law

cannot be set into motion, as a matter of course. It is not that the complainant has to bring only two

witnesses to support his allegation in the complaint to have the criminal law set into motion. The order of the

Magistrate summoning the accused must reflect that he has applied his mind to the facts of the case and the

law applicable thereto. He has to examine the nature of the allegation made in the complaint and the

evidence both oral and documentary in support thereof and would that be sufficient for the complainant to

succeed in bringing the charge home against the accused. (emphasis supplied)
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Applying the above principle to the facts of the present case, this Court is of the view that the learned court

below, while passing the order in the complaint petition on 27.03.2008 taking cognizance of the offences

under Sections 500/203/205 IPC and issuing process to the accused persons (petitioners in the above

Criminal Misc. Cases) has not applied his judicial mind to the facts of the case and materials before him. Even

if the said materials are considered, this Court finds that there is absolutely no case made out by the

complainant with regard to commission of the above offences by the accused persons and if the impugned

order dated 27.03.2008 passed by the learned S.D.J.M., Bhubaneswar in I.C.C. No.2985 of 2007 is not

quashed, the same will amount to abuse of the process of law as well as process of the Court.

In the result, therefore, the order dated 27.03.2008 passed in the aforesaid complaint case filed by the

opposite party, taking cognizance of the offence as stated above and issuing process against the petitioners

stands quashed. As a consequence, I.C.C. No.2985 of 2007 also stands quashed.

The Criminal Misc. Cases are accordingly allowed.

16. Section 210(1)

Ambikesh Mohapatra & ors. V. Laxmipriya Manna.((2013) 54 OCR 189)

B.K.NAYAK, J.

Issue

Calling for police report –Complainant approached the police to take action against the accused –No

averment  that police accepted the F.I.R and proceeded with investigation or having registered the case

delayed the investigation –Held, calling for police report by Magistrate was unjustified and suffer from non-

application of mind.

S. 190

Issue

At the stage of cognizance, the Magistrate has to reach a prima facie satisfaction –He has not to

scrutinize the evidence to find out whether it is sufficient for conviction.
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……..

17. Section 482

State of Madhya Pradesh v. Surendra Kori.((2013) 54 OCR 201)

K.S.RADHAKRISHNAN AND DIPAK MISHRA , JJ.

Issue

High Court does not function  as a Court of appeal – Inherent jurisdiction u/s 482 should be

sparingly –Offence u/n -34 Registration Act prima facie made out –Matter further involved disputed

questions of fact which might cause enquiry to another person in terms of Section  44 IPC –Exercise of power

u/s 482 not proper.

………

18. Sec  125

Smt.Geeta Bareth v. Keshav Prasad Bareth. (AIR 2013 Chhat. 3)

I.M QUDDUSI AND G.MINHAJUDDIN, JJ.

Issue

Chapter IX of Cr.P.C. relates to the order for maintenance of wives ,children and parents. Sections

125 to 128 are in chapter IX Cr.P.C. Therefore ,any order passed  u/s 125 to 128, would come under chapter

IX of Cr.P.C.

Therefore, there is bar of filing an appeal against the order passed under chapter IX of Cr.P.C.

Sub-Section (4) provides for a revision , in case, an order has been passed  chapter IX of Cr.P.C. ,but

not being an interlocutory order.

Therefore, in view of the specific bar of appeal and the fact the order under challenge in this appeal has

been passed  under chapter IX of Cr.P.C., this appeal is not maintainable  and the objection raised by the

Learned counsel for respondent is sustainable in the eye of law.

***
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Satya Narayanan v. State Rep. by Inspector of Police.(2013) 54 OCR (SC) 218
P. Sathasivam and Ranjan Gogoi , JJ.
Section 11
Issue
Guidelines for appreciation restated
In Hanumant vs. State of Madhya Pradesh, 1952 SCR 1091 the nature, character and essential proof
required in a criminal case that rests on circumstantial evidence alone has been laid down. This case has been
uniformly followed and applied by this Court in a large number of later decisions up to this date.

In Sharad BirdhiChand Sarda vs State Of Maharashtra ,( 1984 SCC (4) 116 ) , a bench of three
Judges  of this Court , after analyzing various aspects, laid down certain cardinal principles for conviction  on
the basis of  Circumstantial evidence. This Court laid down the following conditions must be fulfilled before a
case against an accused can be said to be fully established :

“153…(1)the circumstances from which the conclusion of guilty is to be drawn should be fully
established………..

(2) the facts so established should be consistent only with the hypothesis of the guilty of the
accused , that is to say, they should not be explainable on any other  hypothesis expect  that the accused is
guilty.

(3) the circumstances should be a conclusive nature and tendency
(4) they should exclude every possible  hypothesis  expect the one to be prove, and
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(5) there must be a chain of evidence  so complete as not to leave  any reasonable ground  for the
conclusion consistent with the innocence of the accused and must show that in all human probability the act
must have been done by the accused.

154.These  five golden principles , if we say so, constitute the panchsheel of the proof of a case based on
circumstantial evidence.”
Issue

Criminal Trail – Hostile Witness –Evidence of –Need not be rejected in toto –Replied upon to the extend
supported by prosecution.

Criminal Trail - Circumstantial Evidence – Motive -In a case based on Circumstantial evidence, motive
assumes importance.

In the case of circumstantial evidence, motive also assumes significance for the reason that the absence of
motive In the case of circumstantial evidence, would put the court on its guard and cause it to scrutinize each
piece of evidence closely in order to ensure that suspicion, omission or conjecture do not take the place of
proof. In the case on hand, the prosecution has demonstrated that initially, the deceased entered the Ashram
in order to assist the devotees and subsequently became one of the
Trustees of the Trust and slowly developed grudge with the appellants. PWs 35 and 36, sister and brother of
the deceased Leelavathi deposed that since then she became a Trustee, there was a dispute with regard to
the Management of the said Trust.

State of Maharashtra & Ors. etc.etc.  V.  Saeed Sohail Sheikh Etc. Etc. (2013) 54 OCR (SC) 244
T.S. THAKUR AND FAKKIR MOHAMED IBRAHIM KALIFULLA ,JJ.
Section 167 and 309

Issue

Transfer of prisoners –Permissible only with the permission of the Court warranting remand to custody.

Reference may also be, at this stage made, to Section 309 of the Code which, inter alia,
empowers the court after taking cognizance of an offence or commencement of the trial to remand the
accused in custody in cases where the court finds it necessary to postpone the commencement of trial or
inquiry. The rationale underlying both these provisions is that the continued detention of the prisoner in jail
during the trial or inquiry is legal and valid only under the authority of the Court/Magistrate before whom the
accused is produced or before whom he is being tried. An under trial remains in custody by reasons of such
order of remand passed by the concerned court and such remand is by a warrant addressed to the authority
who is to hold him in custody. The remand orders are invariably addressed to the Superintendents of jails
where the under trials are detained till their production before the court on the date fixed for that purpose.
The prison where the under trial is detained is thus a prison identified by the competent court either in terms
of Section 167 or Section 309 of the Code. It is axiomatic that transfer of the prisoner from any such place of
detention would be permissible only with the permission of the court under whose warrant the under trial
has been remanded to custody.

Issue

Administration of justice – Judicial propriety - Judicial enquiry – Natural Justice –Principles stated
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That leaves us with the only other aspect namely whether the High Court was justified in directing the
Government to hold an inquiry against those responsible for using excessive force and for dereliction of duty
by the medical officer. As noticed earlier by us the said direction has been issued entirely on the basis of the
report submitted by the Sessions Judge. That report besides being preliminary is flawed in many respects
including the fact that the same does not comply with the basic requirement of a fair opportunity of hearing
being given to those likely to be affected. It is true that the statements of some of the jail officials have also
been recorded in the course of the inquiry but that is not enough. Those indicted in the report were entitled
to an opportunity to cross-examine those who alleged misconduct against them. Not only that the Sessions
Judge has not named the officers responsible for the alleged use of excessive force which was essential for
any follow up or further action in the matter. The Sessions Judge has observed:

“I am avoiding naming the officers of the jail against whom allegations of use of force
are made as   I am expected to give findings only on the aforesaid five points and as
officers who took part in the action, officers who gave orders of or the officers who
did not oppose the action cannot be segregated.”

So, also the report clearly states the officials concerned have not been allowed to examine any
witness although a request was made by them to do so. Such being the position, some of the observations
made by the High Court that give an impression as though the misdemeanor of the jail officers had been
proved, do not appear to be justified. It was at any rate not for the High Court to record a final and
authoritative finding that the force used by the jail authorities was excessive or that it was used for any
extraneous purpose. It was a matter that could be determined only after a proper inquiry was conducted and
an opportunity afforded to those who were accused of using such excessive force or abusing the power
vested in them. Consequential directions issued by the High Court in directing the State Government to
initiate disciplinary inquiry against all the officers involved in the incident were, therefore, premature. We say
so because the question whether any disciplinary inquiry needs to be instituted against the jail officials would
depend upon the outcome of a proper investigation into the incident and not a preliminary enquiry in which
the Investigating Officer, apart from statements of the respondents, makes use of information discreetly
collected from the jail inmates. The report of the Sessions Judge could in the circumstances provide no more
than a prima facie basis for the Government to consider whether any further investigation into the incident
was required to be conducted either for disciplinary action or for launching prosecution of those found guilty.
Beyond that the preliminary report could not in view of what we have said above serve any other purpose.

.Lalit Mohan Panda and anr. V. State of Orissa.((2013) 54 OCR 169)

B.K.NAYAK, J.

Sec 197

Issue

Purpose sanction for prosecution of public servant explained

Congizance taken of Offence u/s 387/134 IPC –Petitioners are the ASIs of Ramanaguda out post under
Gunpur Police station –They apprehended ‘s’,an accused of dacoity case case in a Rayagada P.S. Case –No
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material that the petitioner were investigating the Raygada P.S.case or during course of patrol, they
apprendhended “s” –The  demand  of Rs.6,00,000/- as booty under threat of prosecution or dire
consequence to ‘s’ cannot be said to have any nexus with discharge of official duty –No sanction necessary.

***


