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CRIMINAL PROCEDURE CODE 

1. Sec.125(4) 

SRI.G. DEVENDRA RAO VRS. G.PUSPA PRABHA RAO@ DORA. CLT (2013) SUPP.Crl.1263. 

B.K.NAYAK, J. 

Issue 

Divorce decree passed in favour of husband on the ground of desertion of wife-

Maintenance-The divorced wife is entitled  to get maintenance from her ex-husband, if 

she does not remarried. 

 The only contention raised by the Learned Counsel for the Petitioner is that 

Opp.Party No.1 who was the wife of the Petitioner was divorced by virtue of a decree of 

divorce dated 08.03.2007 passed by the Learned Civil Judge (Senior Division) Sambalpur in 

Matrimonial Cause NO.06 of 2004 of the ground of desertion & therefore, in terms of Sub-

section (4) of Section 125 of Cr.P.C she is not entitled to get maintenance. Learned Counsel for 

the Petitioner submits that since as per the explanation the wife includes a divorced wife & 

since under Sub-Section (4) Section 125 Cr.P.C. the wife who has deserted the husband & 

refused to live with him without sufficient reason is not entitled to maintenance, a wife 

divorced on the ground of desertion is also not entitled to get maintenance. Law on this point 

has already been settled by the Apex Court in the decision reported in AIR 2000 S.C.952 

(Rohtash Singh v. Smt. Ramendri & others.)  Where delineating the various provisions of 

Section 125 Cr.P.C the Apex Court held as under: 

The second ground on which she would not be entitled to maintenance allowance is 

the ground of her refusal to live with her husband without any sufficient reason.  This also 

pore supposes the subsistence of marital relations between the parties.  If the marriage 

subsists, the wife is under a legal & moral obligation to live with her husband & to fulfill the 

marital obligations, she cannot, without any sufficient reason, refuse to live with her husband.  

“Sufficient reasons” have been interpreted differently by the High Court’s having regard to the 

facts of individual cases.  We are not required to go into that question in the present case as 

admittedly the marriage between the parties case to an end on account of decree for divorce 

having been passed by the Family Court.  Existence of sufficient cause on the basis of which 

the Respondent could legitimately refuse to live with the Petitioner is not relevant for the 

present case.  In this situation, the question which survives for consideration is whether a 

wife against whom a decree for divorce has been passed on account of her deserting the 
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husband can claim maintenance allowance u/s.125 Cr.P.C & how far can the plea, of desertion 

be treated to be an effective plea in support of the husband’s refusal to pay her the 

maintenance allowance. 

Claim for maintenance  under the first part of section 125 Cr.P.C. is based on the 

subsistence of marriage which claim for maintenance of a divorced wife is based on the 

foundation provided by explanation (b) to ;Sub-section (1) of the Section 125,Cr.P.C. If the 

divorced wife is unable to maintain herself &if she has not married, she will be entitled to 

maintenance allowance. The Calcutta High Court had an occasion to consider an identical 

situation where the husband had obtained divorce on the ground of desertion by  wife but she 

was  held  entitled to maintenance  allowance as a divorced  wife but she was held entitled  to 

maintenance  allowance as a  divorced wife  under section 125 Cr.P.C & the fact that she had 

deserted her husband & on that basis a decree  for divorce was passed against her was not  

treated as a bar to her claim for maintenance as a divorced wife.  

In view of such legal positi9on the contention raised on behalf of the Learned Counsel 

for the Petitioner has no force & the impugned order suffers form no infirmity. 

CRLREV is accordingly dismissed. 

Learned S.D.J.M., Bargarh is directed to dispose of the main proceeding under Section 

125 Cr.P.C expeditiously preferably within a period of three months from the date of 

production of the Copy of this order.  Arrear interim maintenance shall be paid by the 

Petitioner to the Opp.parties without unreasonable delay.  

Issue urgent certified copy. Appeal disposed of. 

**** 

2. Sec. 162(2)  

RAFIQUE @ RAUF & OTHERS V. STATE OF U.P. (2013) 56 OCR (SC)  93 

DR.B.S.CHAUHAN AND FAKKIR MOHAMED IBRAHIM KALIFULLA,JJ. 

Issue 

Statement made by deceased recorded under Section 161 Cr.P.C. in police station 

immediately after the incident----Admissibility as dying declaration. 

The Judicial Committee of the Privy Council while dealing with a case, which went from 

Ceylon, which was based on an analogous provision to Section 32(1) of the Indian Evidence 

Act, took the view that apart from the evidence of the deceased the other evidence was not 

sufficient to warrant a conviction.  It was, however, held that in that case when the statement 
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of the deceased was received and believed as it evidently was by the jury it was clear and 

unmistakable in its  effect and thereby, the conviction was fully justified and was inevitable.  

The Judicial Committee noted that the factum of a murderous attack, though resulted in the  

cutting of the throat and the victim was not in a position to speak but yet by mere signs she 

was able to convey what she intended to speak out, and the said evidence was brought within 

the four corners of the concept of dying declaration, which formed the sole basis ultimately 

for the Court to convict the accused, which was also confirmed by the Supreme Court of 

Ceylon, as well as by the Judicial Committee of the Privy Council. 

We also wish to add that as on date, there is no statutory prescription as to in what 

manner or the procedure to be followed for recording a dying declaration to fall within the 

four corners of Section 31(1) of the Evidence Act.   The presence of Magistrate; certification of 

the doctor as to the mental or the physical status of the person making the declaration, were 

all developed by judicial pronouncements.  As has been repeatedly stated in various decisions, 

it will have to be found out whether in the facts and circumstances of any case the reliance 

placed upon by the prosecution on a statement alleged to have been made by the deceased 

prior to his death can be accepted as a dying declaration, will depend upon the facts and 

circumstances that existed at the time of making the statement.  In that case it would mainly 

depend upon the date and time vis-à-vis the occurrence when the statement was alleged to 

have been made, the place at which it was made, the person to whom the said statement was 

made, the sequence of events, which led the person concerned to make the statement, the 

physical and mental condition of the person who made the statement, the cogency with which 

any such statement was made, the attending circumstances, whether throw any suspicion as 

to the factum of the statement said to have been made any other  factor existing in order to 

contradict the statement said to have been made as claimed by the prosecution, the nexus of 

the person who made the statement to the alleged crime and the parties involved in the crime, 

the circumstances which made the person to come forward with the statement and last but 

not the least, whether the said statement fully support the case of the prosecution. 

Statement recorded by police officer under Section 161 Cr.P.C.—Last statement of 

deceased----Deceased in proper consciousness and fit to make statement--- Veracity of 

statement beyond doubt---Rightly relied upon as dying declaration. 

**** 
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3. Sec. 164 

JARAIL SINGH V. STATE OF HARYANA.  2013 (3) Crimes 278 (SC)  

P. Sathasivam and Jagdish Singh Khehar, JJ. 

Issue 

Significance of statement 

The prosecutrix was forcibly taken away on 25.03.1993, when she had gone out of her 

house to urinate in the street, by the accused and his three accomplices. All the four had 

caught hold of her. They had made her inhale something, which rendered her unconscious. 

The accused and his accomplices, had then taken her to some unknown place in Uttar Pradesh 

in a vehicle where the accused forcibly attempted to commit intercourse with her. At that 

juncture, she had slapped accused on his face, but in order to subjugate her, he had put a cloth 

in her mouth to prevent her from raising an alarm. Additional Sessions Judge arrived at the 

conclusion that the prosecution had been able to bring home the guilt of the accused beyond 

any shadow of reasonable doubt, under  Section 366, 376 (g) and 120-B IPC. The High Court 

dismissed the appeal.  

The prosecutrix was forcefully taken away and that, she was subjected to rape at the 

hands of the accused-appellant Jarnail Singh and his three accomplices. It may still have been 

under standable, if the case had been that she had consensual sex with the accused-appellant 

alone. But consensual sex with four boys at the same time is just not comprehensible.  The 

date of birth of a juvenile victim entered in the school first attended by the child., if available, 

the date of birth depicted therein is liable to be treated as final and conclusive, and no other 

material is to be relied upon.  Discrepancies in deposition before the trial Court, with the 

statement of the prosecutrix recorded under Section 164 of the Code of Criminal Procedure , 

as also, the statement of the prosecutrix recorded by the investigating officer under Section 

161 of the Code of Criminal Procedure had no merit –As she was recovered from the custody 

of the accused and in medico-legal examination it was affirmed that she had been subjected to 

sexual intercourse, inasmuch as her hymen was found ruptured and the report of the forensic 

science laboratory and of the Serologist clearly establish the presence of semen of her salwar, 

underwear and public hair.  

We have given our thoughtful consideration to the above noted submission, advanced 

at the hands of the learned counsel for the appellant. We, however, find no merit therein. It is 

not as if the prosecution version is entirely based on the statement of the prosecutrix VW - 
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PW6. It would be relevant to mention, that her recovery from the custody of the accused-

appellant Jarnail Singh from the house of Shashi Bhan, at Raipur, is sought to be established 

from the statement of Moti Ram-PW3. There can therefore be no room for any doubt, that 

after she was found missing from her father’s residence on 25.3.1993, and after her father 

Jagdish Chandra-PW8 had made a complaint to the police on 27.03.1993, and after her father 

Jagdish Chandra-PW8 had made a complaint to the police on 27.3.1993, she was recovered 

from the custody of the accused-appellant Jarnail Singh. Thereafter, the prosecutrix VW-PW6 

was subjected to medico-legal examination by Dr. Kanta Dhankar-PW1 on 29.3.1993 itself at 

3.00 P.M. Dr. Kanta Dhankar-PW1, in her independent testimony, affirmed that she had been 

subjected to sexual intercourse, inasmuch as her hymen was found ruptured. ?Even though 

the visual examination of the prosecutix VW-PW6, during the course of her medico-legal 

examination did not reveal the presence of semen or blood, yet the report of the forensic 

science laboratory (Exhibit PL) and of the Serologist (Exhibit PL/1) clearly establish the 

presence of semen or her salwar, underwear and public hair. The serologist’s reports also 

disclose, medium and small blood stains on her “salwar”. In her own deposition, she had 

mentioned that, when she was raped by the accused-appellant Jarnail Singh and his 

accomplices, bleeding had taken place and she had felt pain, and her clothes were stained with 

blood. Her deposition stands scientifically substantiated by Exhibits PL and Pl/1. The 

suggestion put to the prosecutrix VWQ-PW6 at the behest of the accused-appellant Jarnail 

Singh., during the course of her cross-examination, that she had accompanied the accused-

appellant Jarnail Singh, of her own free will and had sexual intercourse with him consensually, 

leaves no room for any doubt, that she was in his company, and that, he had sexual 

intercourse with him consensually is completely ruled out, because as per the substantiated 

prosecution version, the prosecutix VW-PW6 was not taken away by the accused-appellant 

Jarnail Singh alone, but also, by his three accomplices. All the four of them had similarly 

violated her person. Additionally, in her statement under Section 164 of the Code of Criminal 

procedure, the prosecutrix VW-PW6 had asserted, that in the fi4st instance, after having 

caught hold of her, the accused had made her inhale something from a cloth which had made 

her unconscious. Thereafter, when the accused-appellant Jarnail Singh attempted to commit 

intercourse with her, she had slapped him. He had then put a cloth in her mouth to stop her 

from raising an alarm. Thereafter, each one of the accomplices had committed forcible 
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intercourse with her in turns. The factum of commission of forcible intercourse by the accuse-

appellant, as also, his accomplices was reiterated by her during her testimony before the Trial 

Court as PW6. Besides the aforesaid, there is a statement of her own father, Jagdish Chandra 

(PW8) who also in material particulars had corroborated the testimony of the prosecutix VW-

PW6. The prosecutix VW-PW6, was not subjected to cross-examination on any of these issued. 

Nor was the prosecutrix confronted with either the statements made by her under Section 

161 or Section 164 of the Code of Criminal Prosecution, so as to enable her to explain 

discrepancies, if any. Therefore, we find no merit at all, in the submission advanced by the 

learned counsel. In the above view of the matter, we are satisfied that there was substantial 

material corroborating the statement of the prosecutrix VW-PW6, for an unequivocal 

determination of the guilt of the accused-appellant Jarnail Singh. 

 No other submission besides those dealt with hereinabove, was advanced at the hands 

of the learned counsel for the appellant. For the reasons recorded above, we find no merit in 

the instant appeal and the same is accordingly dismissed. 

**** 

4. Sec. 173(3). 

DHARAM PAL & ORS. V.  STATE OF HARYANA & ANR.  2013(II) OLR (SC)-532. 

ALTAMAS KABIR, CJI AND SURINDER SINGH NIJJAR,RANJAN GOGOI,M.Y.EQBAL,AND 

VIKRAMAJIT SEN,JJ. 

Issue 

 Magistrate  has ample powers to disagree with the final report that may be filed by 

the police authorities under Sec.173(3) of the Code and to proceed against the accused 

persons dehors the police report, which power the Session Court does not have till the 

Section 319 state is reached. 

  

 Magistrate has a role to play while committing the case to the Court of Session upon 

taking cognizance on the police report submitted before him under Section 173(3) Cr.P.C.  In 

the event the Magistrate disagrees with the police report, he has two choices.  He may act on 

the basis of a protest petition that may be filed, or he may, while disagree with the police 

report, issue process and summon the accused.  Thereafter, if on being satisfied that a case 

had been made out to proceed against the persons named in column no.2 of the report, 

proceed to try the said persons or if he was satisfied that a case had been made out which was 
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triable by the Court of Sessions, he may commit the case to the Court of Session to proceed 

further in the matter.  

Sec.  190(1) (b). 

 Procedure to be followed by the Magistrate if he was satisfied that a prima facie case 

had been made out to go to trial despite the final report submitted by the police-if the 

Magistrate decided to proceed against the persons accused, he would have to proceed on the 

basis of the police report itself and either inquire into the matter or commit it to the Court of 

Session if the same was found to be triable by the Sessions Court. 

Secs.193,  209.  

 Sessions Judge entitled to issue summons under Sec.193,Cr.P.C upon the case being 

committed to him by the Learned Magistrate-Cognizance of an offence can only be taken once- 

In the event, a Magistrate takes cognizance of the offence and then commits the case to the 

Court of Session, the question of taking fresh cognizance of the offence and, thereafter, 

proceed to issue summons, is not in accordance with law- If cognizance is to be taken of the 

offence, it could be taken either by the Magistrate or by the Court of Session. The language of 

Section 193 of the Code very clearly indicates that once the case is committed to the Court of 

Session by the learned Magistrate, the Court of Session assumes original jurisdiction and all 

that goes with the assumption of such jurisdiction.  The provisions of Section 209 will, 

therefore, have to be understood as the Learned Magistrate playing a passive role in 

committing the case to the Court of Session on finding from the police report that the case was 

triable by the Court of Session.  Nor can there by any question of part cognizance being taken 

by the Magistrate and part cognizance being taken by the learned Sessions Judge. 

Sec.209  

 Section Courts has jurisdiction on committal of a case to it, to take cognizance of the 

offences of the persons not named as offenders but whose complicity in the case would be 

evident from the materials available on record. The facts which led to the order of the learned 

Magistrate, which was subsequently challenged in Revision before the Session Judge and the 

High Court are that except for one Nafe Singh, who was shown as an accused, the Appellants 

Dharam Pal and others were included in column 2 of the police report, despite the fact that 

they too had been named as accused in the First Information Report.  After going through the 

police report, the learned Judicial Magistrate First Class, Hansi, summoned the Appellant and 
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three others, who were not included as accused in the charge-sheet for the purpose of facing 

trial along with Nafe Singh.  The learned Magistrate purported to act in exercise of his powers 

under Section 190 of the Code, but without taking recourse to the other provisions indicated 

in Sections 200 and 202 of the Code, before proceeding to issue summons under Section 204 

of the Code. 

 The order of the Learned Magistrate was questioned by way of Revision before the 

Additional Session Judge, Hisar, in Criminal Revision No.27 of 2000, who upheld the order of 

the learned Magistrate and dismissed the Revision.  The order of the Learned Session Judge 

was, thereafter, challenged before the High Court, which also upheld the views expressed by 

the learned Magistrate as well as the Session Judge, and dismissed the Appellants’ application 

under Section 482 of the Code for quashing the order dated 25th March,2002, passed by the 

Additional Session Judge, Hisar, affirming the order dated 21st July,2000, of the Judicial 

Magistrate First Class, Hansi, passed on an application filed under Section 190 of the Code for 

summoning the Appellants in connection with FIR No.272 dated 13th October,1999, registered 

under Sections 307 and 323 read with Section 34 of the Indian Penal Code, with Narnaund 

Police Station. 

**** 

5. Sec. 311  

NATASHA SINGH VERSUS CBI (STATE). 2013 (II) OLR (SC) ---577. 

DR.B.S.CHAUHAN AND FAKKIR MOHAMED IBRAHIM KALIFULLA,JJ.  

Issue  

 Very wide discretionary power upon the Court-Discretion is to be exercised 

judiciously and not arbitrarily-Power of the Court in this context is very wide, and in 

exercise of the same, it may summon any person as a witness at any stage of the trial, or 

other proceedings –Court is competent to exercise such power even suo motu if no such 

application has been filed by either of the parties- Court must satisfy itself, that it was in 

fact essential to examine such a witness, or to recall him for further examination in order 

to arrive at a just decision of the case. 

 Power under the section must be invoked by the Court only in order to meet the ends 

of justice, for strong and valid reasons, and the same must be exercised with great caution and 

circumspection- An application under the section must be allowed if fresh evidence is being 

produced to facilitate a just decision. 
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Facts and circumstances giving rise to this appeal are as under:- 

A. An FIR dated 10.8.1998 was registered under Section 120B read with Sections 

420,467,468,471 of the Indian Penal Code,1860(hereinafter referred to as the ‘IPC’) and 

Section 13(2) read with Section 13(1)(d) of the Prevention of Corruption Act,1988 

(hereinafter referred to as the Act 1988’) against the appellant and other accused persons.  

After the conclusion of the investigation, a charge sheet was filed on 19.7.2001 by the 

investigating agency, i.e., CBI against Smt. Rita Singh (A-1), Mrs. Natasha Singh (A-2), 

appellant, and Mr.y.V.Luthra (A-3), a Public Servant. 

B. In view thereof, charges were framed by the learned Trial Court on 5.5.2003 against all 

the three accused. 

C. In support of its case, the prosecution examined 52 witnesses in the course of over 50 

hearings and subsequent thereto, the statement of the appellant-accused was recorded on 28-

29-. 1.2013 and 5.2.2013.  The appellant, in her defence examined only one witness, namely 

Sudhir Kumar (DW-2) and after proving certain documents closed her defence on 18.2.2013.  

The other accused, namely, Mr. Y.V.Luthra concluded his defence on 19.2.2013, after 

examining two defence witnesses, namely, Mr.A.K Saxena and Mr. Satpal Arora.  The Trial 

Court thereafter, fixed the date for hearing final arguments as 5.3.2013.  The appellant 

preferred an application under Section 311 Cr.P.C. on 5.3.2013 for permission to examine 

three witnesses.  |The said application was dismissed by the Trial Court vide order dated 

16.3.2013, against which the Criminal Misc. Petition filed by the appellant was also dismissed 

by the High Court, by way of impugned order dated 8.4.2013.  

Hence, this appeal. 

 Section -311 Cr.P.C. empowers the court to summon a material witness, or to examine 

a person present at “any stage” of “any enquiry”, or “trial”, or “any other proceedings” under 

the Cr.P.C., or to summon any person as a witness, or to recall and re-examine any person who 

has already been examined if his evidence appears to it, to be essential to the arrival of a just 

decision of the case.  Undoubtedly, the Cr.P.C has conferred a very wide discretionary power 

upon the court in this respect, but such a discretion is to be exercised judiciously and not 

arbitrarily.  The power of the court in this context is very wide, and in exercise of the same, it 

may summon any person as a witness at any stage of the trial, or other proceedings.  The 

court is competent to exercise such power even suo motu if no such application has been filed 
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by either of the parties.  However, the court must satisfy itself, that it was in fact essential to 

examine such a witness, or to recall him for further examination in order to arrive at a just 

decision of the case. 

 The scope and object of the provision is to enable the Court to determine the truth and 

to render a just decision after discovering all relevant facts and obtaining proper proof of such 

facts, to arrive at a just decision of the case.  Power must be exercised judiciously and not 

capriciously or arbitrarily, as any improper or capricious exercise of such power may lead to 

undesirable results.  An application under Section 311 Cr.P.C. must not be allowed only to fill 

up a lacuna in the case of the prosecution, or of the defence, or to the disadvantage of the 

accused, or to cause serious prejudice to the defence of the accused, or to give an unfair 

advantage to the opposite party.  Further, the additional evidence must not be received as a 

disguise for retrial, or to change the nature of the case against either of the parties.  Such a 

power must be exercised, provided that the evidence that is likely to be tendered by a witness 

is germane to the issue involved.  An opportunity of rebuttal however, must be given to the 

other party. The power conferred under Section 311 Cr.P.C. Must therefore, be invoked by the 

Court only in order to meet the ends of justice, for strong and valid reasons, and the same 

must be exercised with great caution and circumspection. The very use of words such as ‘any 

Court’, ‘at any stage”, or ‘or any enquiry, trial or other proceedings, ‘any person’ and ‘any such 

person’ clearly spells out that the provisions of this section have been expressed in the widest 

possible terms, and do not limit the discretion of the Court in any way.  There is thus no 

escape if the fresh evidence to be obtained is essential to the just decision of the case.  The 

determinative factor should therefore be, whether the summoning/recalling of the said 

witness is in fact, essential to the just decision of the case. Undoubtedly, an application filed 

under Section 311 Cr.P.C. must be allowed if fresh evidence is being produced to facilitate a 

just decision, however, in the instant case, the learned Trial Court prejudged the evidence of 

the witness sought to be examined by the appellant, and thereby cause grave and material 

prejudice to the appellant as regards her defence, which tantamount to a flagrant violation of 

the principles of law governing the production of such evidence in keeping with the 

provisions of Section 311 Cr.P.C. By doing so, the Trial Court reached the conclusion that the 

production of such evidence by defence was not essential to facilitate a just decision of the 

case.  Such an assumption is wholly misconceived, and is not tenable in law as the accused has 
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every right to adduce evidence in rebuttal of the evidence brought on record by the 

prosecution. The Court must examine whether such additional evidence is necessary to 

facilitate a just and proper decision of the case.  The examination of the hand-writing expert 

may therefore be necessary to rebut the evidence of Rabi Lal Thapa (PW.40), and a request 

made for his examination ought not to have been rejected on the sole ground that the opinion 

of the hand-writing expert would not be conclusive.  In such a situation, the only issue that 

ought to have been considered by the courts below, is whether the evidence proposed to be 

adduced was relevant or not identical is the position regarding the panchanama witness, and 

the court is justified in weighing evidence, only and only once the same has been laid before it 

and brought on record.  Mr. B.B.Sharma, thus, may be in a position to depose with respect to 

whether the documents alleged to have been found, or to have been seized, were actually 

recovered or not, and therefore, from the point of view of the appellant, his examination might 

prove to be essential and imperative for facilitating a just decision of the case. 

 In view of the above, the appeal succeeds and is allowed.  The judgment and order of 

the Trial Court, as well as of the High Court impugned before us, are set aside.  The application 

under Section 311 Cr.P.C filed by the appellant is allowed.  The parties are directed to appear 

before the learned Trial Court on the 17th of May, 2013, and the learned Trial Court is 

requested to fix a date on which the appellant shall produce the three witnesses, and the same 

may thereafter be examined expeditiously in accordance with law, and without causing any 

further delay. Needless to say that the prosecution will be entitled to cross examine them. 

**** 

6.    Sec.313 

PRAMOD KUMAR V. STATE (GNCT) OF DELHI. (2013) 56 OCR (SC)-42 

Dr. B.S. CHAUHAN AND DIPAK MISRA, JJ. 

Issue 

Whether the version of accused in statement under Section 313, Cr.P.C. can be 

believed in view of evidence to the contrary. Whether witnesses from department of police 

can be said to be per se untruthful and unreliable, when their testimony has not been 

varied throughout. 

 

We shall deal with the first contention first.  In the plea advanced Under Section 313 

Cr.P.C, it has been stated by the accused-appellant that as the public became angry due to the 
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conduct of Samar Singh, they assaulted him and in order to save him, the investigating agency 

chose not to cite any independent witness though many witnesses were present who had seen 

the occurrence.  There is no denial of the fact that the occurrence had taken place in the house 

of Chander Pal who has turned hostile.  However, from his testimony and other evidence 

brought on record, it is evident that the occurrence took place in the house.  His turning 

hostile does not affect the case of the prosecution.  The witnesses from the department of 

police cannot per se be said to be untruthful or unreliable.  It would depend upon the veracity, 

credibility and un-impeachability of their testimony.  This court, after referring to State of U.P. 

v. Anil Singh 1988 Supp SCC 686, State Govt. of NCT of Delhi v. Sunil and another (2001)1 SCC 

652 and Ramjee Rai and others v. State of Bihar (2006) 13 SCC229 has laid down recently in 

Kashmiri Lal v. State of Haryana 2013 AIR SCW 3102 that there is no absolute command of 

law that the police officers cannot be cited as witnesses and their testimony should always be 

treated with suspicion. Ordinarily, the public at large show their disinclination to come 

forward to become witnesses.  If the testimony of the police officer is found to be reliable and 

trustworthy, the Court can definitely act upon the same.  If, in the course of scrutinizing the 

evidence, the Court finds the evidence of the police officer as unreliable and untrustworthy, 

the Court may disbelieve him but it should not be so solely on the presumptio9n that a 

witness from the department of police should be viewed with distrust.  This is also based on 

the principle that quality of the evidence weighs over the quantity of evidence. The next limb 

of argument pertains to the nature of weapon that has caused the injury on the deceased and 

the circumstances and the position in which the injury was caused.  The first plank of this 

argument of the learned counsel for the appellant is that the deceased has been fired at by 

Samar Singh from his service revolver.  On a perusal of the evidence and the FSL report 

relating to the country-made pistol, Ext.F-1, seized from the accused, it is manifest that the fire 

arm country-made pistol.303 bore was designed to fire a standard .303 cartridge and that the 

pistol was in working order.  Its test fire was also successfully conducted and the empty 

cartridge of .303 bore, Ext.C-1, found in the chamber of the country-made pistol was the 

empty cartridge fired from the country made pistol.  Therefore, to say that no shot was fired 

from the country-made pistol is belied and the prosecution version that it was the country-

made pistol which was fired by the accused that caused injuries to the deceased deserves 

acceptance. 
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The second plank of this limb of proponement is that the accused-appellant could not 

have fired at the stomach region of the deceased.  From the post-mortem report, it is clear 

that the bullet injury was from front to back.  It is not in dispute that the deceased and the 

accused were grappling.  The version of the prosecution in that all of a sudden, the accused 

brought out his desi katta and fired from a close range.  This has been clearly established by 

the evidence.  Learned Counsel would submit that while grappling the position changed and 

the bullet fired from the service revolver of Samar Singh hit the deceased.  In our considered 

opinion, such a submission cannot be given any acceptance as the desi katta was seized from 

the accused and the weapon, as opined in the FSL report, is the desi katta and further there is 

no material to prove that gun shot was fired from the weapon of Samar Singh.  Thus, from the 

aforesaid, it is clear as crystal that the shot was fired from the country-made pistol seized 

from the custody of the accused-appellant.  Hence, the plea that there was a gun shot from the 

revolver of Samar Singh while the accused-appellant was grappling with the deceased being 

absolutely mercurial in nature is rejected. 

In view of the aforesaid premised reasons, the appeals, being sans substance, stand 

dismissed. 

**** 

7. Section 357 

SWARN KAUR V. GURMLUKH SINGH AND ORS. 2013 (3) Crimes 296 (SC) 

Chandramauli Kr. Prasad and Fakkir Mohamed, JJ. 

Issue 

Compensation 

The case of the prosecution that on 30.03.2002, a group of pilgrims were led by the 

second accused to Shah Tahai for worshiping Baba Balak Nath. The deceased Jeet Singh , was 

taken by the second accused along with the team for the purpose of cooking. The pilgrims 

reached Shah Talai on 30.03.2002. On reaching Shah Talai and after paying obeisance at the 

temple, the pilgrims stayed at Dana Mandi in Shah Talai. The accused party appeared to have 

been not satisfied with the food prepared by Jeet Singh and being annoyed by the said factor, 

it was alleged that the accused beat the deceased Jeet Singh, after tying his hands with Parna 

(a piece of cloth used both as head-gear and towel by the villagers). The deceased was taken 

towards a khud in a jeep-taxi belonging to P.W. 6. The accused stated to have given first blows 

and kicks to the deceased and on the next day morning the body of the Jeet Singh was found in 

the bed of the rivulet known as ‘Saryali Khud’, near Dana Mandi. All the seven accused a 
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persons were put on trial for offence under sections 302/34 and 201/34, IPC. The learned 

Sessions Judge acquitted two accused persons, convicted five accused persons and passed 

imprisonment and stated above. In appeal the High Court acquitted the accused persons. In 

further appeal carried to Supreme Court, the Court reversed the judgment of the High Court 

restored that of the trial Court. However altered the conviction of the accused persons from 

302/34 to one under Section 304 Part II IPC.  

The case is based on circumstantial evidence, the Court found the various links of 

circumstantial evidence proved against the accused persons and convicted them under 

Section 304, Part II IPC.  

**** 

8. Sec. 420 

SHARANJIT KAUR & ANR. V. STATE OF PUNJAB.  AIR   2013 SC 2745 

P. SATHASIVAM & M.Y. EQBAL,JJ. 

Issue  

Jurisdiction of Gram Panchyat. 

The present case is concerned, in view of the various provisions of the Constitution of 

India, Punjab Panchayati Raj Act, 1994, Code of Criminal Procedure, 1973 as well as the case 

laws on the point discussed in the earlier paragraphs, the conclusion which can be drawn 

from the above is as under:- 

(i) There is no bar for investigating any offence by the police including the offences mentioned 

in the Schedule II of the Punjab Panchayati Raj Act, 1994. 

(ii) The investigation would include the power to arrest and the ordinary procedure under the 

Code will govern the entire proceedings. 

(iii) Till the stage of completion of investigation, Gram Panchayat has no jurisdiction at all. 

(iv) After the report of police under Section 173, the  Magistrate shall transfer the case for 

trial to Gram Panchayat or to any other subordinate court to him. 

(v) Unless a case is transferred to Gram Panchayat under Section 45 of the Punjab Panchayati 

Raj Act, 1994, the ‘Gram Panchayat’ does not get any jurisdiction over the said 

case/investigation unless the offence is one mentioned in Section 47(3) of the said Act. 

(vi) However, it is open to any person/complainant to directly approach the Gram Panchayat 

by submitting a written complaint. In that case also, if it is a cognizable offence, there is no bar 

for the police to investigate the matter. 
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In view of the above analysis, the claim of the appellants, as projected by Mr. Kapoor, 

that no investigation can be carried out by police is not sustainable. Though Mr. Kapoor has 

relied on various decisions of the High Courts, viz., State of M.P. vs. Shobaram and Others 

AIR 1966 SC 

1910, Bhim Sen (supra), Meena Ram (supra) and Chhotely Lal (supra), in the light of our 

interpretation with reference to the relevant provisions of the Punjab Panchayati Raj Act, 

1994, we feel that the same are not helpful to the stand taken by the appellants. 

Under these circumstances, we hold that in the facts and circumstances of the present 

case, the investigation is to be conducted by the police authorities only and the offence of 

Section 420 IPC where the allegations are of a serious nature and the appellants has duped of 

Rs. 30 lakhs from the complainant, should be tried by the regular criminal court only and not 

by the Gram Panchayat. 

Consequently, both the appeals fail and are accordingly dismissed. Interim protection 

granted earlier shall stand vacated. 

**** 

9. Sec. 439 

SIBA PRASAD KANHAR VRS.STATE OF ODISHA.  CLT (2013) Supp.Crl.1250, 

 R. DASH, J. 

Issue 

Bail 

  “In the light of Section 37 of the Act no accused can be released on bail when the 

application is opposed by the public prosecutor unless the Court is satisfied that there are 

reasonable grounds for believing that he is not guilty of such offences & that he is not likely to 

commit any offence while on bail.  It is unfortunate that matters which could be established 

only in offence regarding compliance with Sections 52 &57 have been pre-judged by the 

Learned Single Judge at the stage of consideration for bail.  The minimum which learned 

single Judge should have taken into account was the factual presumption in law position that 

official acts have been regularly performed.  Such presumption can be rebutted only during 

evidence & not merely saying that no document has been produced before the Learned Single 

Judge during bail stage regarding the Compliance of the formalities mentioned in those two 

Sections”. 

It is submitted that since one of the co-accused has already been released on bail under 

order passed in BLAPL No.29544 of 2012, the Petitioner, who stands on the same footing, 
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should also be released on bail- As commercial quantity of ‘Ganja’ is involved in this case, it is 

submitted by the Learned Counsel for the petitioner that Section 37 of the N.D.P.S.,Act will not 

be a bar to the case in hand inasmuch as there is clear violation of Section 50 of the N.D.P.S. 

Act- Merely on the ground of parity, the present Petitioner cannot be released on bail unless & 

until High Court is satisfied that the restrictions placed by Sub-clause(b) of, Sub-Section (1) of 

Section 31 of the N.D.P.S.Act are not applicable as against the present Petitioner-Held, at this 

stage, it cannot be said that there are no reasonable grounds for believing the Petitioner to be 

innocent or not guilty of the alleged offence- Prayer for bail rejected. 

In the facts & circumstances, the Petitioner’s prayer for bail is rejected. 

The BLAPL is accordingly dismissed. 

**** 

 

10. Sec 439 

NIMMAGADDA PRASAD V.  CENTRAL BUREAU OF INVESTIGATION. AIR 2013  SC 2821 

P. SATHASIVAM  &   M.Y. EQBAL, JJ. 

Issue 

 Bail- Economic offence-Accused alleged to be involved in enrichment by alienation 

of prime lands by use of deceptive means and by misuse of political power-Accused man 

of means- Can influence witnesses-Investigation yet to be completed-Held releasing 

accused at such stage would not be proper-Bail liable to be refused. Consideration- Court 

amongst other consideration has only to see that there is genuine case against accused-

And prosecution will be able to produce prima facie evidence in support of charge. 

While granting bail, the court has to keep in mind the nature of accusations, the nature 

of evidence in support thereof, the severity of the punishment which conviction will entail, the 

character of the accused, circumstances which are peculiar to the accused, reasonable 

possibility of securing the presence of the accused at the trial, reasonable apprehension of the 

witnesses being tampered with, the larger interests of the public/State and other similar 

considerations. It has also to be kept in mind that for the purpose of granting bail, the 

Legislature has used the words "reasonable grounds for believing" instead of "the evidence" 

which means the Court dealing with the grant of bail can only satisfy it as to whether there is a 

genuine case against the accused and that the prosecution will be able to produce prima facie 

evidence in support of the charge. It is not expected, at this stage, to have the evidence 
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establishing the guilt of the accused beyond reasonable doubt. Economic offences constitute a 

class apart and need to be visited with a different approach in the matter of bail. The 

economic offence having deep rooted conspiracies and involving huge loss of public funds 

needs to be viewed seriously and considered as grave offences affecting the economy of the 

country as a whole and thereby posing serious threat to the financial health of the country. 

Taking note of all these aspects, without expressing any opinion on the merits of the 

case and also with regard to the claim of the CBI and the defence, we are of the opinion that 

the appellant cannot be released at this stage, however, we direct the CBI to complete the 

investigation and file charge sheet(s) as early as possible preferably within a period of four 

months from today. Thereafter, the appellant is free to renew his prayer for bail before the 

trial Court and if any such petition is filed, the trial Court is free to consider the prayer for bail 

independently on its own merits without being influenced by dismissal of the present appeal. 

With the above direction, the appeal is dismissed. 

 

**** 

11. Sec.439. 

DR.TIRUPATI-PANIGRAHI  V.  STATE OF ORISSA. 2013(II) OLR-519 

B.N.MAHAPATRA, J. 

Issue    

 After filing of charge-sheet, there is no mitigating factor so far as the petitioner is 

concerned-More aggravating circumstances have surfaced-Held, considering the nature 

of offence, its magnitude and ramification as alleged, materials available on record, the 

rival contentions of the parties and keeping in mind the principles of law laid down by the 

Hon’ble Supreme Court, Court not inclined to accept the prayer for bail to the petitioner. 

 I am conscious that detailed examination of evidence and elaborate examination of 

documents on the merit should be avoided while passing order on a bail application.  In the 

present case, considering the nature of stand taken, the argument advanced by the petitioner 

and the reply of the State, I am constrained to deal with those in the interest of justice. In my 

considered view, after filing of charge sheet, there is no mitigating factor so far as the 

petitioner is concerned.  On the other hand, more aggravating circumstances have surfaced. 

Considering the nature of offence, its magnitude and ramification as alleged, materials 

available on record, the rival contentions of the parties and keeping in mind the principle of 
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law laid down by the Hon’ble Supreme Court, I am not inclined to accept the prayer for bail to 

the petitioner.  It is, however, made clear that the observations made above are in the context 

of prayer for bail and shall not be treated to be conclusive and determinative for the purpose 

of trial, if any. 

 There is no quarrel over the decisions of the Hon’ble Supreme Court relied upon by Mr. 

Pal, learned counsel for the petitioner.  They are mostly based on the concept of Article 21 of 

the Constitution and broad principles as to where bail can be granted.  For the reasons stated 

in the proceeding paragraphs, they are of no assistance to the petitioner 

 Accordingly, the bail application is rejected. 

**** 

12.  Sec. 482 

PRASHANT   BHARTI   V.   STATE OF NCT OF DELHI.  AIR 2013 SC 2753 

D.K. Jain & Jagdish Singh Khehar. JJ                           

Issue 

 FIR  alleging that  accused  had molested complainant and had also raped her 

earlier –Accused and complainant found to be at different places at time molestation was 

alleged –Such fact proved by scientific evidence of mobile tracking which cannot be 

refuted even at trail –allegation of sex on promise of marriage falsified by fact that 

complainant was married at relevant time –No other medical evidence to prove rape was 

made after several days –Material relied upon by accused in defence not refuted by 

complainant –Complainant on other hand also sought quashing of FIR –FIR filed and 

charges framed against accused ,in circumstances ,liable to be quashed.  

   On   16.2.2007,   Priya   (hereinafter   referred   to   as,   the 

complainant/prosecuterix),  aged  21  years,  a  resident   of   Tughlakabad Extension, New  

Delhi,  made  a  phone  call  to  the  Police  Control  Room (hereinafter  referred  to  as,  the  

PCR).   Police  personnel  immediately reached her residence.  She made a statement to the 

police, leading  to  the registration of first information report no. 47 of 2007  at  Police  Station 

Lodhi Colony, New Delhi, under Sections 328 and  354  of  the  Indian  Penal Code.   In   her  

statement  to  the  police,  the   complainant/prosecuterix alleged, that the appellant herein 

Prashant Bharti (hereinafter referred  to as, the appellant-accused) was known to her  for  

about  four  months.   The appellant-accused was a  resident  of  Lodhi  Colony,  New  Delhi.   It  

was alleged that on the preceding day i.e., on 15.2.2007, the  appellant-accused had made a 

phone call to the complainant/prosecuterix,  at  about  8.45  pm, and asked her to meet him at 
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Lodhi Colony, New Delhi.  When she - reached Lodhi Colony, he drove her around in his car.  

He also  offered  the complainant/prosecuterix  a  cold  drink  (Pepsi)  allegedly  containing   a 

poisonous/intoxicating       substance.        According       to        the complainant/prosecuterix 

she felt inebriated after taking  the  cold  drink. In her aforesaid state, the appellant-accused 

started misbehaving with  her.  He also touched  her  breasts.   Inspite  of  the  

complainant/prosecuterix stopping him, it  was  alleged,  that  the  appellant-accused  

continued  to misbehave with her.  The complainant/prosecuterix then got the car  stopped, 

and hired an auto-rickshaw to return to her residence.   In  her  statement, the 

complainant/prosecuterix requested  the  police  to  take  legal  action against the appellant-

accused. 

Immediately  after  recording   the   statement   of   Priya   (the 

complainant/prosecuterix) on 16.2.2007, the  police  took  her  to  the  All India Institute  of  

Medical  Sciences  (hereinafter  referred  to  as,  the AIIMS),  New  Delhi.   She  was  medically  

examined  at  1.44  pm.   It  is sufficient to record herein, that as per the medical report 

prepared at  the AIIMS, there was no evidence of poisoning. Based on the statement made  by  

the  complainant/prosecuterix,  the appellant-accused Prashant Bharti was arrested at 6 pm, 

on the same  day  on which the complainant recorded her statement,  i.e.,  on  16.2.2007,  a  

day after the occurrence. 

After a lapse of five further days, on 21.2.2007, at  8.20  am,  the 

complainant/prosecuterix made a supplementary statement to the  police.   On this occasion, 

she alleged, that  Prashant  Bharti,  the  appellant-accused, had been having physical relations 

with her in his house, on  the  assurance that he would marry her.  It was alleged  by  the  

complainant/prosecuterix, that the appellant-accused had subsequently  refused  to  marry  

her.   With reference to the incident of 15.2.2007,  she  alleged,  that  she  had  been 

administered some intoxicant in a cold drink (Pepsi) by Prashant Bharti,  so as to enable him 

to have a physical relationship  with  her.   But,  it  was alleged, that she did not succumb to his  

said  desire  on  15.2.2007.   The complainant/prosecuterix further alleged, that after  she  

returned  to  her residence on 15.2.2007, she did not feel well and accordingly, had  gone  to 

sleep.  She therefore explained, why she had  made  her  earlier  complaint, on the following 

day of the incident.  In her supplementary  statement,  she requested the police to take  legal  
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action  against  Prashant  Bharti,  the appellant-accused, for having physical relations with  her  

(on  23.12.2006, 25.12.2006 and 1.1.2007) at his residence, on the basis of a  false  promise to 

marry her. Immediately  after  recording  her  supplementary  statement,   the 

complainant/prosecuterix was taken to the AIIMS. She was medically  examined at the AIIMS 

at 12 noon, on 21.2.2007.  In the medical  report  prepared  at the AIIMS after her 

examination, it was recorded, that she had  no  external injuries, and that her hymen was not 

intact.  It was  pointed  out,  that  a vaginal smear was not taken, because more than a month 

had elapsed from  the date of the alleged intercourse(s).  Likewise, it was pointed out, that  

her clothes were not sent for forensic examination, because she had changed  the clothes 

worn by her at the time of  the  alleged  occurrence(s).   In  other words, the assertions made 

by the - accused could not be tested  scientifically,  because  the  complainant  was being 

medically examined, after a substantial delay. Based   on   the   supplementary   statement   of    

Priya    (the complainant/prosecuterix) recorded on 21.2.2007, the offence  under  Section 

376 was added to the case. On 27.2.2007, the  statement  of  the  complainant/prosecuterix  

was recorded under Section  164  of  the  Code  of  Criminal  Procedure  by  the Metropolitan 

Magistrate, New Delhi (in first information report  no.  47  of 2007).  A relevant extract of the 

aforesaid statement, is  being  reproduced below:-  “… then Prashant asked for my number 

and detail of address.  I gave my  office telephone number to  him.   In  evening,  Mr.  Prashant  

Bharti called me and talked about loan and after some days,  Prashant  Bharti  came to meet in 

my office and thereafter we became  good  friends  and one day, Prashant Bharti told me that 

he loves me and wish to marry me   and thereafter, we started meeting  frequently  and  I  

consented  for   marriage. One day, when all the family members  were  gone  somewhere,  

Prashant Bharti called me to his home for party and he told  me  that  he  will marry me soon 

and will inform to his parents  about  our  relationship    and he made relation with me.  And, 

whenever his home was  vacant,  he   usually calls me up and when his parents came, I  asked  

him  to  tell   them about our relationship and he did not inform  this  and  on  this     issue, we 

have fight with each other and I informed  to  his  parents.    Then his parents called Prashant 

about this and Prashant Bharti denied    our relationship to his father and neither he wish to 

marry me and   on    that day, I was sent to my home by his parents. After two days, Prashant 

Bharti called me and asked me to meet him, as he wish to tender apology and when I was 

going to reach my  home  from   office, then I, through auto  rickshaw,  reached  at  Central  
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School, Lodhi Colony, where Prashant Bharti was standing near  to  his  Santro Car, and he met 

me there and he asked me that he has committed mistake    and he wish to tender apology and 

after some -   time, he took me to his car and thereafter, he  told  me  that  he  is   feeling thirsty 

and thereafter, he brought Pepsi in car  and  we  both    took the Pepsi.  And, after drinking the 

same, I lost my conscious and thereafter, he started misbehaving with me and I asked him that 

why he   was doing so, then he told me that, as I complained to his father,  he will take revenge 

from me, and he forcibly misbehaved with me,  and  I   immediately got down from the car and 

by Auto, I came to my house  and as I was unwell, I could not lodge my complaint with police.   

On  the   next  day,  I  called  100  number  PCR  and  there  police  official,     accompanies me 

and I informed everything to SHO Surinder Jeet  and  on   that basis, he was arrested.” 

Based on the holistic consideration of the facts  and  circumstances summarized in the 

foregoing two paragraphs; we are satisfied, that  all  the steps delineated by this Court in Rajiv 

Thapar’s case (supra) stand - satisfied.  All the steps can only  be  answered  in  the  

affirmative.   We therefore  have  no  hesitation  whatsoever  in  concluding,  that  judicial 

conscience of the High Court ought to have persuaded it,  on  the  basis  of the material 

available before it,  while  passing  the  impugned  order,  to quash the criminal proceedings 

initiated against the  accused-appellant,  in exercise of the inherent powers vested with it  

under  Section  482  of  the Cr.P.C.  Accordingly, based on the conclusions  drawn  hereinabove,  

we  are satisfied, that the first information report registered under Sections  328, 354 and 376 

of the Indian Penal Code against the appellant-accused, and  the consequential charge-sheet 

dated 28.6.2007, as also the  framing  of  charges by the Additional Sessions Judge, New Delhi 

on  1.12.2008,  deserves  to  be quashed.  The same are accordingly quashed. 

          Disposed of in the  aforesaid terms. 

Order Accordingly. 

**** 
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CIVIL PROCEDURE CODE 
13. Order .6 , Rule  1 

HANSA V. GANDHI   Vrs. DEEP SHANKAR ROY & ORS. AIR 2013 SC 2873 

ANIL R. DAVE & RANJAN GOGOI , JJ. 

Issue 

 Pleadings – Suit   for specific performance –Suit for specific performance of 

agreement to sell – Averment that subsequent purchaser of flats were not bona fide 

purchaser absent in plaint - Contention to that effect cannot be raised by plaintiff.  

The learned counsel for the Subsequent Buyers relied upon several judgments and the 

propositions laid down in the said judgments are clear to the effect that if the contention of 

the plaintiffs is that the Subsequent Buyers are not bonafide purchasers, the plaintiffs must 

have pleading to that effect. In view of the above circumstances, in our opinion, the High Court 

was right in allowing the appeals and directing the Developer to return the amount of the 

purchase price received by it from the plaintiffs with interest at the rate of 9% p.a. from the 

date when the letter of cancellation was written by the Developer to the plaintiffs. In our 

opinion, the said direction is just and proper however, looking to the rising price and 

inflationary trend in the country, we partly modify the judgment by increasing the rate of 

interest from 9% p.a. to 12% p.a. The said amount shall be paid to the plaintiffs by the 

Developer within two months from today. 

Looking into the aforestated facts, we are of the view that the High Court did not 

commit any error while allowing the appeals. Subject to aforestated modification with regard 

to the rate of interest, the appeals are dismissed with no order as to costs. 

Appeals dismissed. 

**** 
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NEGOTIABLE INSTRUMENTS ACT 
14. Secs. 177,178,179 

NISHANT   AGGARWAL   V.  KAILASH KUMAR SHARMA. AIR 2013 SC 2634 

P. SATHASIVAM  & JAGDISH SINGH KHEHAR,JJ. 

Issue 

Dishonour of Cheque- Territorial jurisdiction 

The question which has to be decided in this appeal is whether the Court, where a 

cheque is deposited for collection, would have territorial jurisdiction to try the accused for an 

offence punishable under Section 138 of the Negotiable Instruments Act, 1881 (in short “the 

N.I.Act”) or would it be only the Court exercising territorial jurisdiction over the drawee bank 

or the bank on which the cheque is drawn? This appeal is directed against the final judgment 

and order dated 31.10.2011 passed by the High Court of Punjab & Haryana at Chandigarh in 

Criminal Misc. No. M-32542 of 2011 whereby the High Court dismissed the petition filed by 

the appellant herein on the ground that it is not a fit case for invoking Section 482 of the Code 

of Criminal Procedure, 1973 (hereinafter referred to as “the Code”). The appellant herein is 

the Director of M/s Byrni Steel Private Limited and his father Mr. B.L. Aggarwal is the 

Managing Director of M/s Mechfeb Engineering Industries Private Limited situated at 

Meghalaya and Guwahati. The respondent was associated with both the abovementioned 

firms as he used to bring business from various private firms and Government Departments 

on commission basis. 

b) During the course of business, the appellant herein issued a post-dated cheque bearing No. 

925504 dated 01.08.2009 drawn on Standard Chartered Bank, Guwahati, for Rs. 28,62,700/- 

in favour of the complainant-respondent herein in order to discharge his legal enforceable 

liabilities. Vide letter dated 21.01.2006, the appellant informed the Branch Manager, Standard 

Chartered Bank, Guwahati, as well as the officer in-charge, Dispur Police Station, Guwahati 

regarding missing of the said cheque. Thereafter, on 28.03.2008, the appellant wrote a letter 

to the Standard Chartered Bank for stop payment of the said cheque as the same was missing. 

c) According to the respondent, on 13.08.2009, when he presented the same for collection 

through its bankers, viz., Canara Bank, Bhiwani, Haryana, it was returned unpaid on 

11.09.2009 due to stop payment by the appellant. When the respondent approached the 

appellant about dishonour of the same, he was told to present the same again for collection 

after one month. On 15.10.2009, the respondent again presented the cheque for collection but 

the same was again returned unpaid on 14.12.2009. 
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d) On 11.01.2010, the respondent sent a legal notice to the appellant asking him to pay Rs. 

28,62,700/- within a period of 15 days from the date of the receipt of the notice along with 

the interest, failing which, he shall be liable to be prosecuted under Section 138(b) of the N.I. 

Act. 

e) On 05.02.2010, the appellant herein filed a complaint petition being C.R. No. 340 of 2010 in 

the Court of Addl. Chief Judicial Magistrate, Kamrup at Guwahati under Sections 379, 381,411 

and 420 of the Indian Penal Code, 1860 (in short “the IPC”) against the respondent. On 

05.03.2010, the respondent filed a complaint being C.R. No. 9 of 2010 before the Court of 

J.M.I.C., Bhiwani under Section 190 of the Code for taking cognizance of the offence committed 

by the appellant under Sections 138 and 141 of the N.I. Act. 

f) The Additional Chief Judicial Magistrate, Kamrup, by order dated 15.06.2010, in C.R. No. 340 

of 2010, issued bailable warrants against the respondent. Thereafter, on 06.08.2010, the 

respondent filed an application for recall of the bailable warrants issued against him. 

Ultimately, learned Judicial Magistrate, Bhiwani, vide order dated 05.03.2011, accepted the 

application with the observation that the Court at Bhiwani has no jurisdiction and the 

complaint was returned for presentation before the proper Court having jurisdiction. 

g) Dissatisfied with the order dated 05.03.2011, the respondent filed Criminal Revision 

Petition being No. 35 of 2011 before the Court of Additional Sessions Judge IV, Bihwani. By 

order dated 12.05.2011, the Additional Sessions Judge set aside the order of the Judicial 

Magistrate, Bhiwani and allowed the revision. 

h) Aggrieved by the said order, the appellant herein filed Crl. Misc. No. M-32542 of 2011 

before the High Court. The High Court, by impugned order dated 31.10.2011, dismissed the 

petition. 

i) Against the said order, the appellant has preferred this appeal by way of special leave 

before this Court. 

In the light of the above discussion, we hold that the ratio laid down in K.Bhaskaran 

(supra) squarely applies to the case on hand. The said principle was correctly applied by the 

learned Sessions Judge as well as the High Court. Consequently, the appeal fails and the same 

is dismissed. In view of the dismissal of the appeal, the interim order granted by this Court on 

09.12.2011 shall stand vacated. 

Appeal dismissed. 
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INDIAN PENAL CODE 

15. Sec.300 

KUMAR  V. STATE OF TAMIL NADU. AIR 2013 SC 2802 

P. SATHASIVAM &M.Y. EQBAL ,JJ. 

Issue 

 Homicide or suicide-Proof-Nature of injury- Burn injuries found only on front 

side of body of deceased-No burn injury found on crown of head, back of head, buttocks 

and bottom of foot- Indicate that it was case of murder by pouring kerosene on body of 

deceased who was lying on floor. 

As discussed earlier, the extra-judicial confession made to PW-2 has been rightly 

accepted by the trial Court as the same is within the parameters of law and withstood the test 

of reasonableness and credibility. An overall assessment of the evidence of the prosecution 

witnesses clearly establishes the circumstances against the accused in a cogent manner. It is 

seen from the evidence of PWs 2 & 3 that the appellant accused had the motive, namely, he 

had a lustful eye towards his sister-in-law, which had been proved beyond doubt. 

In justice delivery system, Courts are conscious and mindful of the proportion between 

the rigor of offence committed and the penalty imposed as also its impact on society in 

general and the victim of the crime in particular. Social impact of the crime where it relates to 

offences against women cannot be lost sight of and per se requires exemplary treatment. 

Public abhorrence of the crime needs reflection through imposition of appropriate sentence 

by the court. Though the trial Court imposed life imprisonment which was upheld by the High 

Court in view of the gruesome act of rape followed by double murder, we are of the view that 

the authorities having power of remission have to be conscious and cannot pass any such 

order of remission lightly without adhering to various principles enunciated by this Court. 

[Vide Swami Shraddananda (2) @ Murli 

Manohar Mishra vs. State of Karnataka (2008) 13 SCC 767 and Sahib Hussain @ Sahib Jan vs. 

State of Rajasthan 2013 (6) Scale 219]. 

The High Court, while analyzing the entire prosecution case and the different versions, 

appreciated the efforts made by the team headed by Mr. A.G. Ponn Manickavel 

(Superintendent of Police) (PW-31), who in spite of being the 

Head of the District Police Force, keeping in view the importance and complicity of the crime, 

personally investigated the matter and brought all the relevant and acceptable materials 

before the Court of law. As appreciated by the High Court, we also express our appreciation to 
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the team headed by Mr. A.G. Ponn Manickavel for their tireless investigation in presenting the 

truth before the Majesty of Law. 

In the light of the above discussion, we are in entire agreement with the conclusion 

arrived at by the trial Court and affirmed by the High Court. Consequently, we dismiss the 

appeal being devoid of merits. 

**** 

16.  Secs.300 & 34 

SHEO SHANKAR SINGH & SARVAJIT SINGH @ SOBHU  V. STATE OF U.P. AIR 2013 SC 2853 

Dr. B.S. Chauhan & Fakkir Mohamed Ibrahim ,JJ. 

Issue 

 Common intention- Evidence of eye-witnesses that deceased was made to run by 

all four accused who were holding weapons and all four of them were firing towards 

the deceased-Further statement of eye-witnesses while initially all four were firing 

towards deceased, subsequently two of them continued to fire towards deceased and 

finally one of accused ensured that deceased lost his breath-Provisions of S.34 can be 

invoked. 

 

Having perused the evidence of P.W.3, we find that he did not state that all the accused, 

including Sarvajit Singh made his brother Lorik to run, when Ranjit Singh was holding the 

revolver and the remaining three were holding country made pistols in their hands. He 

further stated that out of the four persons, two were firing viz., Ranjit Singh and Shiv Shankar 

Singh and on suffering the injuries the deceased fell down that while Ranjit Singh continued to 

fire and that where after the deceased died. After the above said firing and the death of the 

deceased, while Harihar Singh is stated to have proceeded towards South by foot, Criminal 

Appeal Nos.1020 & 1021 of 2004 17 of 21 the other three stated to have fled away in the 

motorcycle in which the deceased and P.W.1 travelled. Accepting the said version of P.W.3, we 

find that there was a specific statement made to the effect that the deceased was made to run 

by all the four accused who were holding weapons and all the four of them were firing 

towards the deceased. He would further state that while initially all the four were firing 

towards the deceased,subsequently two of them viz., Ranjit Singh and Shiv Shankar Singh, 

continued to fire towards the deceased and at the end, Ranjit Singh alone fired 

indiscriminately in order to ensure that the deceased succumbed to the injuries. Therefore, it 
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is not as if P.W.3 has merely stated that except two of the accused, the others did not fire at 

the deceased. According to him, all the four accused opened fire towards the deceased, who 

started to run and after the initial firing, two of the accused continued to fire pursuant to 

which the deceased fell down and finally, Ranjit Singh ensured that the deceased lost his 

breath. 

Therefore, invoking of Section 34 was fully made out and the submissions to the 

contrary cannot be countenanced. The decision relied upon by the learned senior counsel, 

therefore, does not in any way support the case of the appellants. 

 Having regard to our above conclusions, we do not find any merit in these appeals. The 

appeals fail and the same are dismissed. The appellants are on bail. The bail bonds stand 

cancelled and they shall be taken into custody forthwith to serve out the remaining part of 

sentence, if any. 

Appeals dismissed.  

**** 

17. Sections 302 & 376  

RAM DEO PRASAD V. STATE OF BIHAR. CLT (2013) Supp.Crl.1340 (SC) 

Aftab Alam & Ranjana Prakash Desai,JJ. 

Issue 

 Lapses in trial proceedings in the framing of the charge & in examination of 

Appellant under Section 313, Cr.P.C-Deficiencies of investigation-Conviction of Appellant 

under Section 376 & 302, IPC was sustainable. 

The court must play a proactive role to record all relevant information at this stage. 

Some of the information relating to crime can be culled out from the phase prior to sentencing 

hearing. This information would include aspects relating to the nature, motive and impact of 

crime, culpability of convict, etc. Quality of evidence is also a relevant factor. For instance, 

extent of reliance on circumstantial evidence or child witness plays an important role in the 

sentencing analysis. But what is sorely lacking, in most capital sentencing cases, is information 

relating to characteristics and socio-economic background of the offender. This issue was also 

raised in the 48th Report of the Law Commission.” The Court, thus, has in a guided manner 

referred to the quality of evidence and has sounded a note of caution that in a case where the 

reliance is on circumstantial evidence, that factor has to be taken into consideration while 

awarding the death sentence. This is also a case purely on the circumstantial evidence. We 



 

 

30 

 

should not be understood to say that in all cases of circumstantial evidence, the death 

sentence cannot be given.” Mr. Patwalia also cited before us the decision of this Court in Amit 

v. State of Uttar Pradesh (2012) 4 SCC 107. In the case of Amit, though this Court upheld his 

conviction under sections 376 and 302 of the Penal Code finding him guilty of raping and 

killing a three year old girl, commuted the death penalty awarded to him by the courts below. 

In the overall of facts of the case and for the reasons discussed above we feel it quite 

unsafe to confirm the death sentence awarded to the appellant. Hence, while confirming his 

conviction under sections 376 and 302 of the Penal Code, we set aside the death sentence 

given to the appellant and substitute it by imprisonment for life that should not be less than 

actual imprisonment for a period of 18 years. The case of the appellant for any remission 

under the Code of Criminal Procedure may be considered only after he has served out 18 

years of actual imprisonment. In the result, the appeal is dismissed subject to the modification 

in sentence. 

**** 

18. Sections 306 & 498 A 

K.R.J. SARMA  V. R.V. SURYA RAO & ANR. CLT (2013) Supp.Crl.1294 (SC) 

A.K. PATNAIK &SUDHANSU JYOTI MUKHOPADHAYA, JJ. 

Issue 

 Abetment of suicide-Deceased died by consuming poison & committing suicide at 

her residential apartment-Deceased was a teacher who had left a suicide note addressed 

to the police to the effect that no one was responsible for death of deceased & there was 

no pressure either from her parents, husband-Respondent, children or friends & relatives 

& that the decision to commit suicide was taken by her on her own will-Holding that the 

prosecution had failed to prove beyond reasonable doubt that the Respondent had 

abetted the deceased to commit suicide-Trial Court acquitted Respondent-husband of 

charges under Section 498A & 306, IPC- On appeal, High Court did not interfere with the 

order of acquittal-Except the only circumstances that the door was bolted from outside 

there was on evidence that the Respondent had subjected the deceased to any 

harassment or cruelty- Respondent had taken his son PW.1 & his younger brother for a 

movie when the deceased committed suicide- Deceased herself opted not to go to the 

movie on that day along with the Respondent & their two sons-Courts below were 

justified in acquitting the Respondent. 
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 The facts very briefly are that the respondent was married to Vijaya Bala. Vijaya Bala 

died on 27-06-1994 by consuming poison and committing suicide at her residential 

apartment in Soverign Shelter Apartments, Hyderabad. After investigation, a charge-sheet 

was filed against the respondent under Sections 306 and 498A, IPC. The Trial Court, however, 

found that the deceased Vijaya Bala had left a suicide note (Ext.P1) addressed to the police to 

the effect that no one was responsible for the death of the deceased and there was no 

pressure either from her parents, husband (respondent), children or friends and relatives and 

that the decision to commit suicide was taken by her on her own will and the suicide note was 

also signed by the deceased. The Trial Court, after considering the contents of Ext. P1 and 

after considering all other evidence, held that the prosecution has failed to prove beyond 

reasonable doubt that the respondent had abetted the deceased to commit suicide and 

accordingly acquitted the respondent of the charges under Sections 498A and 306, IPC. 

**** 

19. Section 320 

P. RAMASWAMY V. STATE (U.T) OF ANDAMAN AND NICOBAR ISLANDS. (2013) 3 Crimes 

353(SC) 

G.S. Singhvi and Ranjana Prakash Desai, JJ. 

Issue 

Conviction-Compromise between parties-: 

According to the prosecution, the complainant Dr. Harold Charles (PW-3) lodged a 

complaint against the appellant at the Car Nicobar, Police Station which was registered as FIR 

No.10 of 2004 under Section 354 of the IPC read with Section 3(1)(ix) of the SC & ST Act 

alleging that on15/3/2004 around 1.30 p.m. the appellant molested his daughter PW6-

thevictim in his shop when she had gone there to buy some eatables. When the victim came 

home and narrated the incident to him, he rushed to the appellant and asked for an 

explanation. The appellant initially denied the incident but later admitted it and begged 

pardon. Offence can be compounded in view of compromise between parties. 

Charge under Section 3(1) (xi) of SC & ST Act was framed against appellant-No charge 

was framed under Section 354 of IPC-Victim and appellant that all of them reside in same 

locality-They want to live peacefully and they have arrived at a compromise-Victim is now 

about 18 years of age and appellant is about 67 years of age-Appellant has undergone almost 

entire sentence imposed on him-Prayer for compounding deserves sympathetic 
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consideration-Composition of offence shall have effect of acquittal of offence under Section 

354 of IPC-Offence compounded and appellant acquitted. 

 On the basis of the said FIR, investigation commenced. On completion of investigation, 

charge-sheet was filed against the appellant. A charge under Section 3(1) (xi) of the SC & ST 

Act was framed against him. No charge was framed under Section 354 of the IPC. The 

prosecution, in support of its case, examined eight witnesses. The appellant pleaded not guilty 

to the charge and claimed to be tried.  It appears from the applications filed by the 

complainant, the victim and the appellant that all of them reside in the same locality. They 

have decided to bury the hatchet. They want to live peacefully and, therefore, they have 

arrived at a compromise. The victim is now about 18 years of age. The appellant is about 67 

years of age. As already noted the information received from the Jailor, District Jail, 

Prothrapur (Andaman and Nicobar Islands) shows that the appellant has undergone almost 

the entire sentence imposed on him. He has undergone about five and half months 

imprisonment. Offence under Section 354 of the IPC is compoundable by the woman 

assaulted or to whom the criminal force was used. The victim has in her application filed in 

this Court prayed that permission be granted to compound the offence under Section 354 of 

the IPC. 

In the circumstances of the case, we feel that the prayer for compounding deserves 

sympathetic consideration. In the circumstances, without going into the question whether the 

High Court was right in refusing to take compromise on file and compound the offence, we 

deem it appropriate to grant permission to compound the offence. Hence, we permit the 

appellant, complainant and the victim to compound the offence under Section 354 of the IPC. 

The said offence shall stand compounded. As per Section 320(8) of the Criminal Procedure 

Code the composition of this offence shall have the effect of acquittal of the offence under 

Section 354 of the IPC. Hence, the appellant is acquitted of the charge under Section 354 of the 

IPC. In view of this the impugned orders dated 13/7/2012 and 10/12/2012 passed by the 

Calcutta High Court are set aside. If the appellant is in jail, he is directed to be released 

forthwith unless otherwise required in any other case. 

 The appeal is disposed of in the afore stated terms. 
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20.   Sec.  326/34 

STATE OF M.P. V.NAJAB KHAN & ORS. (2013)56 OCR (SC)---186 

P.SATHASIVAM AND M.Y EQBAL,JJ, 

Issue 

Sentence –Reduction of sentence to the period already undergone (14 days) –Not 

justified- Complainant remained in hospital for 29 days- Doctor’s opinion that the 

injuries inflicted could have posed threat to complainant’s life—Punishment should meet 

gravity of the offence committed by the accused.  Accused persons were convicted by the 

Trial Court for offence under Section 326/34,IPC and sentenced to RI for three years 

along with a fine of Rs.500/- each—During the trial, accused were in custody for a period 

of 14 days—Offence under Section 341, IPC had already been compounded by the 

complainant- Appeal praying for reduction of sentence awarded by the Trial Court, had 

been pending since 2006—Whether the High Court was justified in reducing the sentence 

to the period already undergone—Held, No—This Court restores the sentence imposed on 

respondents. 

On 11.08.2001, in the morning, when Mullo Bai, sister of Fida Hussain- the 

complainant, was passing through the field of Mohabbatdin-co-accused, at that time, 

Mohabbatdin abused her and told her not to pass through his field.  On this, Mullo Bai assured 

him that she will not pass through his field in future.  On the same day, in the evening, at about 

7.00 p.m., when Fida Hussain, along with Ahmed Hussain, Gulabuddin and Guddu, was going 

to the shop  of one Nawab, on their way near the hand pump, Najab Khan and Mohabbatdin 

having spade in their hands and Gani Khan holding a danda (stick) in his hand along with 

Munnawar Ali came at the spot and surrounded Fida Hussain.  Fida Hussain tried to escape 

but could not succeed and Mohabbatdin attacked him with the spade due to which he 

sustained injury below his left shoulder and left arm.  In order to save him, the other persons, 

viz., Guddu and Gulabuddin, who were accompanying Fida Hussain, intervened.  After beating 

Fida Hussain, the accused persons fled away from the spot.  Thereafter, Fida Hussain went to 

the Radhogarh Police Station and an FIR was lodged which was registered as Crime No.248 of 

2001. 

During the course of investigation on 22.08.2011, Najab Khan was arrested and Gani 

Khan and Munnawar Ali were arrested on 10.09.2001.  The police also got recovered the 

weapons (spades and stick) used in the commission of the aforesaid act. After the 

investigation, a charge-sheet was filed  against the respondents herein under Sections 
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307,341,326 read with 34 IPC and the case was committed to the Court of the First Additional 

Sessions Judge-1, Guna (MP) which was numbered as Sessions Trial No.311 of 2001.  Further, 

besides the accused persons/respondents herein, Mohabbatdin was also charged under 

Sections 341 and 307 of IPC but vide order dated 11.10.2002, passed by the High Court in 

Revision No.378 of 2002, it was directed to stay the proceedings against him and to continue 

the trial against rest of the persons i.e., the respondents herein. During the trial, on a 

compromise between the accused person and Fida Hussain-the complainant, the accused 

persons were acquitted under Section 341 of IPC. 

By order dated 08.02.2006, the Additional Sessions Judge, convicted the respondents 

herein for the offence punishable under Section 326 read with Section 34 of IPOC and 

sentenced them to undergo rigorous imprisonment ® for three years along with a fine of 

Rs.500/- each, in default, to further undergo RI for 3 months. Against the said order, the 

respondents moved an appeal being Criminal Appeal No.150 of 2006 before the High Court.  

The High Court, by impugned judgment dated 13.12.2011, partly allowed the appeal by 

maintaining the conviction of the respondents herein and reduced their sentence to the 

period already undergone. 

Aggrieved by the said order, the State has filed this appeal by way of special leave. 

It is settled principle of law that the punishment should meet the gravity of the offence 

committed by the accused and Courts should not show undue sympathy with the accused 

persons.  This Court has repeatedly stressed the central role of proportionality in sentencing 

of offenders in numerous cases.  In Shailesh Jasvantbhai and Another vs. State of Gujarat and 

Others,(2006) 2 SCC 359,this Court held that the sentence imposed is not proportionate to the 

offence committed, hence not sustainable in the eyes of law.  It was further observed as 

under:- 

The law regulates social interest, arbitrates conflicting claims and demands.  Security 

of persons and property of the people is an essential function of the State.  It could be 

achieved through instrumentality of criminal law.  Undoubtedly, there is a cross-cultural 

conflict where living law must find answer to the new challenges and the courts are required 

to mould the sentencing system to meet the challenges.  The contagion of lawlessness would 

undermine social order and lay it in ruins.  Protection of society and stamping out criminal 

proclivity must be the object of law, which must be achieved by imposing appropriate 
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sentence.  Therefore, law as a cornerstone of the edifice of “order” should meet the challenges 

confronting the society.   Friedman in his Law in Changing Society stated that:”State of 

criminal law continues to be –as it should be a decisive reflection of social consciousness of 

society”.  Therefore, in operating the sentencing system, law should adopt the corrective 

machinery or deterrence based on factual matrix.  By deft modulation, sentencing process be 

stern where it should be, and tempered with mercy where it warrants to be.  The facts and 

given circumstances in each case, the nature of the crime, the manner in which it was planned 

and committed, the motive for commission of the crime, the conduct of the accused, the 

nature of weapons used and all other attending circumstances  are relevant facts which would 

enter into the area of consideration. 

Therefore, undue sympathy to impose inadequate sentence would do more harm to 

the justice system to undermine the public confidence in the efficacy of law and society could 

not long endure under such serious threats.  It is, therefore, the duty of every Court to award 

proper sentence having regard to the nature of the offence and the manner in which it was 

executed or committed etc.” 

“The object of awarding appropriate sentence should be to protect the society and to 

deter the criminal from achieving the avowed object to law by imposing appropriate sentence.  

It is expected that the Courts would operate the sentencing system so as to impose such 

sentence, which reflects the conscience of the society and the sentencing process has to be 

stern where it should be.  Any liberal attitude by imposing meager sentences or taking too 

sympathetic view merely on account of lapse of time in respect of such offences will be result-

wise counterproductive in the long run and against the interest of society which needs to be 

cared for and strengthened by string of deterrence inbuilt in the sentencing system. 

Justice demands that Courts should impose punishment befitting the crime so that the 

Courts reflect public abhorrence of the crime.  The Court must not only keep in view the rights 

of the victim of the crime and the society at large while considering the imposition of 

appropriate punishment.  The Court will be failing in its duty if appropriate punishment is not 

awarded for a crime which has been committed not only against the individual victim but also 

against the society to which both the criminal and the victim belong”. 

“In operating the sentencing system, law should adopt the correctives machinery or 

deterrence based on factual matrix.  By deft modulation, sentencing process be stern where it 
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should be, and tempered with mercy where it warrants to be.  The facts and given 

circumstances in each case, the nature of the crime, the manner in which it was planned and 

committed, the motive for commission of the crime, the conduct of the accused, the nature of 

weapons used and all other attending circumstances are relevant facts which would enter into 

the area of consideration. 

It is the duty of every Court to award proper sentence having regard to the nature of 

the offence and the manner in which it was executed or committed.  The sentencing Courts 

are expected to consider all relevant facts and circumstances bearing on the question of 

sentence and proceed to impose a sentence commensurate with the gravity of the offence”. 

“It is the duty of the Court to see that appropriate sentence is imposed regard being 

had to the commission of the crime and its impact on the social order.  The cry of the 

collective for justice, which includes adequate punishment, cannot be lightly ignored”. 

“Just punishment is the collective cry of the society.  While the collective cry has to be 

kept uppermost in the mind, simultaneously the principle of proportionality between the 

crime and punishment cannot be totally brushed aside.  The principle of just punishment is 

the bedrock of sentencing in respect of a criminal offence…..” 

In view of the above, we reiterate that in operating the sentencing system, law should 

adopt the corrective machinery or deterrence based on factual matrix.  The facts and given 

circumstances in each case, the nature of the crime, the manner in which it was planned and 

committed, the motive for commission of the crime, the conduct of the accused, the nature of 

weapons used and all other attending circumstances are relevant facts which would enter into 

the area of consideration.  We also reiterate that undue sympathy to impose inadequate 

sentence would do more harm to the justice system to undermine the public confidence in the 

efficacy of law.  It is the duty of every Court to award proper sentence having regard to the 

nature of the offence and the manner in which it was executed or committed.  The Courts 

must not only keep in view the rights of the victim of the crime but also the society at large 

while considering the imposition of appropriate punishment. 

Though it is stated that both the parties have amicably settled, in view of the fact that 

the offence charged under Section 326 is non compoundable and also in the light of serious 

nature of the injuries and no challenge as to conviction, we are of the view that the High Court 

is not justified in reducing the sentence to the period already undergone. 
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Accordingly, we set aside the order of the High Court and restore the sentence imposed 

on the respondents herein.  Consequently, the appeal filed by the State is allowed and the 

respondents-accused (A-1 to A-3) are directed to surrender within a period of four weeks 

from today, failing which, the trial judge is directed to take appropriate steps for sending 

them to prison to undergo the remaining period of sentence. 

**** 

21. Section 354 & 377  

ABDUL TOUF V. STATE OF BIHAR. 2013(3) Crimes 655 (Patna High Court) 

Hemant Kumar Srivastava, J. 

Issue 

Attempt to outrage modesty and unnatural offence: 

In brief, the prosecution case, is that P.W. 7, Jainul Haque @ mainul Haque gave his 

Ferdbeyan to officer in charge of Pothila police station on 17.05.1998 to this effect that on 

08.05.1998 at about 03.00 P.M. while he was taking rest in his house, his daughter, namely, 

Saruf Jan @ Sukni aged about seven years came weeping there and informed him as well as 

his wife, Anwari that she had gone in search of Nasir but appellant took her in the house of 

one Samayun and removed her clothes and attempted to commit rape on her but when he 

could not succeed in his attempts, he put his private part into her mouth and after that, he 

pressed his private part between her things. Anyhow, she got released herself from the 

clutches of the appellant and came to her home,. The wife of informant (PW7) noticed minor 

injury on the private part of her daughter and when informant, Jainul Haque @ Mainul Haque 

tried to go to police station, the panches of his village stopped him and stated that matter 

would be solved in the panchayati and after that he did not go to the police station but no 

panchayati was held and then he gave his ferdbeyan.  

Conviction for molestation can be based on sole testimony of victim.  

Attempt to outrage modesty and unnatural offence-Conviction-Minor victim girl 

specifically narrated manner in which she was dealt with by appellant on alleged date of 

occurrence – There is nothing in her cross-examination to discard her deposition-Prosecution 

case further supported by evidence of mother of victim girl-Medical examination conducted 

after ten days of alleged occurrence – Even if no sign of rape or any injury was found on 

person of victim, then also, deposition of victim and other witnesses cannot discarded – Trial 

Court rightly convicted appellant for offences punishable under Sections 354 of IPC Appellant 

has already spent for more than two and half years in custody-Alleged occurrence had taken 
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place in year 1998 and peace and harmony between parties have already been restored-

Appellant sentenced to period already undergone-Appeal dismissed with modification in 

sentence.  

**** 

22. Section 376 (2)(f)  

BASIL LAKRA V. STATE OF ORISSA. 2013 (3) Crimes 609 (Ori) 

S. Panda & B.R. Sarangi, JJ. 

Issue 

Rape of girl below 12 years of age-Sentence-Appellant was awarded imprisonment 

for life and fine of Rs. 10,000 with six months default sentence – Appellant-accused 

belonged to scheduled Tribe community and resided in remote backward area of State, 

ignorant about niceties of law-He was now 55 years of age – Maximum sentence of life 

imprisonment was not warranted and sentence reduced to 10 years imprisonment-

Appellant also exempted from paying fine of Rs. 10,000. 

Considering the fact that the victim in this case was less than 12 years at the time of 

occurrence and the accused was aged 45 years and the relationship between the victim and 

the accused was niece and uncle (father’s brother) and in the meantime 10 years have already 

elapsed, the accused has reached at the age of 55 years and both the accused as well as the 

victim belong to Scheduled Tribe community and reside in the remote backward are of the 

State, ignorant about the niceties of law, award of life imprisonment, which is the maximum 

sentence prescribed, is not warranted.  In view of the provisions contained in Section 

376(2)(f), IPC, we feel that ends of justice would be met by imposing RI for 10 years. Learned 

counsel for the appellant informed this Court that the appellant has already served 

imprisonment for a period of more than 10 years. So far as the quantum of fine is concerned, 

learned, Trial Judge has imposed Rs. 10,000 in default to undergo R.I. for six months more. 

Learned counsel for the appellant submitted that the accused appellant belongs to a poor 

tribal community and is not in a position to pay such a huge amount as fine, which is not 

disputed by the State. Apart from the same, it is further submitted that the accused / appellant 

being the brother of the father of victim girl, they are pulling on well and there is no 

apprehension of commission of any further offence. Therefore, taking note of the aforesaid 

factors. We exempt the appellant from payment of fine.  
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The prosecution case as revealed from the FIR is that Jasmita Lakra (PW3) was playing 

with her friends on 10.08.2002 at about 2.00 p.m. in the house of one Sunil. She came crying 

to her house at about 2.30 p.m. and informed her father Isdor Lakra (PW1)  and her mother 

Dorathy Lakra (PW5) that while she was playing with the children of Sunil, Basil Lakra 

(accused/appellant) called her to his house and put her on his cot, removed her 

undergarment and put his private part in her private part. Having suffered pain, when she 

cried, she was set free. Her parents, PWs 1 and 5 also found marks of blood on the 

undergarment of Jasmita so also in her private part. PW1, Isdor Lakra, father of the victim girl 

reported the incident to the police station on the very same day i.e., on 10.08.2002 by lodging 

an FIR (Ext. 1). On receipt of the same, police registered the case caused investigation and 

filed charge-sheet against the accused appellant for commission of offence under Section 

376(2)(f) IPC.  

In view of the foregoing discussions, the conviction imposed on the appellant herein is 

confirmed. However, the sentence of life imprisonment is modified to R.I. for 10 years, Since 

in the meantime, the appellant has already served the sentence of 10 years, he be set at liberty 

forthwith, if his detention is not required in connection with any other case.  

With the aforesaid modification of sentence, the appeal stands disposed of.  

**** 

23. Sec.375  

KARTHI @ KARTHICK  V. STATE REP. BY INSPECTOR OF POLICE, TAMIL NADU. AIR 2013 SC 

2645 

P. Sathasivam &Jagdish Singh Khehar ,JJ. 

Issue 

Consent-Obtaining of consent by exercising deceit –Cannot be legitimate deceit –

Cannot be legitimate defence to exculpate an accused – consent on promise to marry – 

Evidence of village elders that they required accused-appellant to agree to marry 

prosecutrix on account of his physical relationship with her – Only on denial to accede to 

their request, on their suggestion ,matter was reported  to police – It demolishes 

projection  made by accused in his statement under Section 313,Cr.P.C. that accusation of 

rape was leveled  against him for forcing to shell out  an exorbitant sum of money to 
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prosecutix –Plea that accused had not made any promise to prosecutrix that he would 

marry her hence, cannot be accepted. 

 

The factual submission advanced at the hands of the learned counsel for the appellant 

was that the prosecutrix Poomari (PW1) was a consenting party to the sexual relationship 

which the accused-appellant Karthick had with her. That may be so at a subsequent stage, yet 

it is not possible for us to accept the instant submission advanced at the hands of the learned 

counsel for the appellant for his exculpation. The facts as they unfold from the statement of 

the prosecutrix Poomari (PW1) are, that even before the first act of sexual intercourse, the 

accused-appellant Karthick used to tease her. He also used to tell her, that he wished to marry 

her. The fact that he had sexual intercourse with her, when the prosecutrix Poomari (PW1) 

was all alone in her house, is not disputed. The prosecutrix Poomari (PW1) has confirmed in 

her deposition, that at the time of the first sexual intercourse with her at her house, the 

accused-appellant Karthick had gagged her mouth with his right hand. He had promised to 

marry her, by placing his hand on her head, after having ravaged her. The subsequent acts of 

sexual intercourse, were actions of actively cheating her, by giving her the impression that he 

would marry her. The occurrence at the Murugan temple, is of significant importance. At the 

temple, for the first time the accused-appellant Karthick told the prosecutrix Poomari (PW1), 

that he would not marry her. The instant factual position has been confirmed by Chandran 

(PW9) and Ilangovan (PW10). Despite lengthy cross- examination, the accused-appellant has 

not been able to create any dent in the testimony of the prosecutrix Poomari (PW1). In the 

aforesaid view of the matter, we confirm the concurrent determination of the courts below, 

that the accused-appellant Karthick committed deceit with the prosecutrix Poomari (PW1) by 

promising to marry her. On the strength of the said deception, in the first instance persuaded 

her not to disclose the occurrence to anyone, and thereafter, repeatedly had sexual 

intercourse with her. Therefore, in the facts and circumstances of this case, it is not possible 

for us to accept the contention advanced on behalf of the accused-appellant Karthick, that 

sexual intercourse by the accused-appellant Karthick with the prosecutrix Poomari was 

consensual. Obtaining consent by exercising deceit, cannot be legitimate defence to exculpate 

an accused. 



 

 

41 

 

The accused-appellant Karthick was ordered to be released on bail by this Court vide 

order dated 4.4.2008. He shall now be taken into custody, to serve the remaining part of the 

sentence. 

**** 

24. Section  378  

STATE OF ODISHA V. RAMA CHANDRA HANSDA .2013(3) Crimes 669 (Ori) 

S. Panda and Dr. B.R. Sarangi, JJ. 

Issue 

Appeal against acquittal:- 

Facts of the case 

The case of the prosecution is that 12.10.1996 at about 4.00 P.M. there was altercation 

of words between the deceased Lopsa Soren and the respondent Rama Chandra Hansda in 

connection with cutting of canal water. The accused assaulted the deceased by means of a 

lathi in the house of the deceased and due to such assault the  deceased sustained severe 

bleeding injuries on his head. The informant, son of the deceased on his return to house in the 

evening came to know about the incident from his mother and uncle that the accused 

assaulted the deceased in connection with cutting of canal water. At about mid night the 

deceased lost his sense as no doctor was available for his treatment. He was admitted to Udala 

Hospital for treatment in the morning and succumbed to the injuries at about 8.00 p.m. of 

14.10.1996. The informant lodged the FIR Ex. 1 which was registered as Udala P.S. Case No. 85 

of 1996 under Section 302 of IPC and the investigation commenced. On completion of the 

investigation, the Investigation Officer PW submitted the charge-sheet and the accused faced 

trial.  

It is not an invariable rule that prosecution has to explain injuries sustained by accused 

in same occurrence.  

There was mutual assault between deceased and accused in course of which both of 

them assaulted each other- PWs are post occurrence witnesses-Prosecution has not explained 

injuries sustained by accused from very inception of case-Wife of deceased who said to be eye 

witnesses to occurrence, her evidence is weak and unbelievable and create a reasonable 

doubt against prosecution case-Prosecution suppressed true story of genesis of occurrence as 

such prosecution becomes vulnerable-Prosecution witnesses cannot be wholly believed so as 

to arrive at conclusion that accused is author of crime-Prosecution has failed to prove guilt of 
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accused beyond all reasonable doubts-It cannot be said that view taken by Trial Court is not a 

plausible view.  

In view of the aforesaid settled position of law and considering the cumulative effect of 

circumstances which have weighed with the Trial Court to pass an order of acquittal, it cannot 

be said that the view taken by the Trial Court is not a plausible view. That being so, this Court 

is not inclined to interfere with the impugned judgment of acquittal. 

**** 

PROBATION OF OFFENDERS ACT 
 

25. Sec.360 

SANJAY DUTT VS STATE OF MAHARASHTRA. AIR 2013 SC 2687 

P. Sathasivam & B.S. Chauhan, JJ. 

Issue 

 Release on probation –Probation officers –Play no role under criminal P.C.-But 

they do have role of assisting Court under Probation of Offenders Act –While 1958 Act ex-

onerates convict  of disqualification –That is not  so under Code. 

 Section 360 of the Code of Criminal Procedure does not provide for any role for 

probation officers in assisting the Courts in relation to supervision and other matters while 

the probation of Offenders Act does make such a provision.  While Section 12 of the Probation 

of Offenders Act, states that a person found guilty of an offence and dealt with under Sections 

3 or 4 of the Probation of Offenders Act, shall not suffer disqualification, if any, attached to the 

conviction of an offence under any law.  The Code of Criminal Procedure does not contain 

parallel provision.  Two statutes with such significant differences could not be intended to co-

exist at the same time in the same area.  Such co-existence would lead to anomalous results.  

The intention to retain the provisions of Section 360 of the Code and the Probation of 

Offenders Act as applicable at the same time in a given area cannot be gathered from the 

provisions of Section 360 or any other provisions of the Code. 

**** 
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EVIDENCE ACT 

26. Sec. 3 

MAJENDRAN LANGESWARAN   V. STATE (NCT OF DELHI) & ANR. AIR 2013 SC 2790 

P. Sathasivam &M.Y. Eqbal ,JJ. 

Issue  

 Circumstantial evidence-In a case of conviction based on it, all circumstances must 

led to conclusion that accused alone committed the crime and none else. Both accused 

and deceased were helmsment (crew members) on ship-Accused alleged to have 

confessed before Officer that he killed deceased and handed over blood stained knife to 

him-Post-mortem report of deceased though showing that there were about 14 stab 

wounds on neck but no blood found on dress of appellant or on scene of occurrence- Said 

knife was not subjected to examination to find out presence of fingerprints, if any, of 

appellant-Vital piece of evidence regarding enmity of accused with higher officials and 

others has been suppressed-Before arrival of Investigating Agency officials, place of 

occurrence was completely washed and cleaned-Fact that two blood-stained knives were 

found by prosecution proves that prosecution failed to give sufficient explanation as to 

who had assaulted deceased by using another knife-Guilt of accused not established 

beyond reasonable doubt-Conviction of accused, set aside. 

 

The prosecution version in a nutshell is that the Cargo Ship Motor Vessel “Lok Prem” 

owned by the Shipping Corporation of India was chartered by a private company of South 

Africa on 6th November, 1996 for carrying Chrome Alloy. The accused-appellant and the 

deceased L. Shivaraman along with other were helmsmen/seamen (crew members) on the 

said ship. When the ship was sailing from South Africa to Japan via Singapore, the auto pilot 

went out of order which could not be repaired for non-availability of technicians on board and 

thus requiring the crew on board to manually steer the ship. The accused and one M.Y. 

Talgharkar showed reluctance to steer the ship manually and insisted for repair of auto pilot 

and payment of their long overdue overtime. The ship was taken to Singapore to make the 

auto pilot functional but the same could not be got repaired. The accused and said Talgharkar 

are alleged to have instigated other crew members to insist and obtain it in writing from the 

Captain/Master of the ship (PW-5 Radha Krishan Ambady) that the ship would be got 

repaired at Japan, otherwise they (crew members) shall not allow the moving of the ship from 

Singapore. When the Captain of the ship reported the matter to the Shipping Corporation of 
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India, the General Secretary of the Union (NSUI) directed the crew members to perform their 

duties in obedience to lawful commands of the Captain. On 30th November, 1996, an 

altercation is stated to have taken place between the accused and the deceased L. Shivaraman. 

As the accused had sustained some cut injuries on his hands, he reported the matter to the 

officials. On 1st December, 1996 when the ship was on high seas, the appellant took off from 

his duty as helmsman on the ground of pain in his hands due to cut injuries and another 

helmsman Baria was asked to do the duty as replacement. As the accused and the deceased 

were staying in Cabin No. 25, the accused was temporarily shifted from that cabin to Cabin 

No. 23 due to the above incident of assault. At about 1510 hours, the accused allegedly 

approached IInd Officer Kalyan Singh (PW-6) with a blood-stained knife in his hand and his 

hands smearing in blood and is alleged to have confessed before him that he had killed L. 

Shivaraman. On being asked by Kalyan Singh (PW-6), the appellant handed over the blood-

stained knife to him which he placed in a cloth piece without touching the same. Kalyan Singh 

(PW-6) then intimated the Captain and other officers. The body of L. Shivaraman was found 

lying in Cabin No. 23 in such a way that half of it was inside the cabin and half of it outside. 

The officials of Shipping Corporation of India were informed. On incident being reported, 

pursuant to an instruction from concerned quarter, the ship was diverted to Hongkong. On 

being so directed by the Captain of the ship (PW-5), Kalyan Singh (PW-6) got the body of the 

deceased cleaned up for being preserved in the fish room with the help of Manjeet Singh 

Bhupal (PW-4) and Chief Officer V.V. Muralidharan (PW-18) took photographs. The blood-

stained knife was kept in the safe custody of PW 5. The accused was then apprehended, tied 

and disarmed before being shifted to the hospital on board. Since the ship was having Indian 

Flag, as per the International Treaty of which India was a signatory, the act of the accused was 

subject to Indian laws. Accordingly, a case bearing R.C. No. 10(S) of 1996 was registered by 

the Central Bureau of Investigation (CBI) against the accused on 6th December, 1996. On 

reaching Hongkong, the body of deceased was handed over to Hongkong Police for post 

mortem examination. Two CBI officers reached Hongkong on 7th December, 1996. The 

investigation of the case was conducted by Anil Kumar Ohri, Dy. Superintendent of Police, 

C.B.I. (PW-23). The Investigation Officer (I.O.) visited the ship and recorded the statements of 

witnesses under Section 161 of the Code of Criminal Procedure (for short, “Cr.P.C.”). The 

blood-stained knife (Ex. P-3) and deceased’s boiler suit (Ex. 2a) as also relevant papers from 
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the Hongkong police were taken into his possession by the I.O. The post mortem examination 

on the dead body was conducted by Dr. Lal Sai Chak (PW-19). The accused was arrested and 

brought to Delhi where he was medico legally examined by a doctor. The specimen 

fingerprints and signature of the accused were obtained. The knife and the specimen 

fingerprints were then sent to Central Forensic Science Laboratory (CFSL) for comparison. 

The fingerprints of the accused had tallied with the fingerprints appearing on the knife (Ex.P-

3). The accused was charged under Section 302 IPC. In support of its case, the prosecution 

examined as many as 23 witnesses. 

**** 

SCHEDULED CASTES & SCHEDULED TRIBES (PREVENTION OFARTROCITIES) ACT 

27. Section  3(1)(viii)  

RAVINDER SINGH  V.  SUKHBIR SINGH & ORS. CLT (2013) Supp.Crl.1276(SC) 

Dr. B.S. CHAUHAN  &V. GOPALA GOWDA ,JJ. 

Issue 

 Quashing  of criminal proceedings- Respondent 1 allegedly made an attempt to 

take forcible possession of said land and also filed FIR for offence under Section 427,447 

& 506 read with 34,IPC to be claiming himself to be owner of agricultural land-

Respondent 2 was engaged by Appellant & filed Writ Petition seeking a direction for 

quashing of FIR which was dismissed later-Second Writ Petition filed by Respondent 2 on 

the basis of averments made in the first Writ Petition & seeking the same relief, was 

dismissed in default-Respondent 1 filed a complaint under Section 3(1)(viii) of the Act of 

1989 & also filed contempt case against Appellant for filing two Writ Petitions seeking 

the same relief, & for not disclosing the fact that he had filed the first Writ Petition while 

filing the second Writ Petition-Respondent 2 tendered an apology for filing the second 

petition.  High Court closed the contempt proceedings & Respondent 1 filed a criminal 

complaint under Section 3(1)(viii) of the Act,1989, for filing of false criminal Writ Petition 

by Appellant-Magistrate rejected the said complaint on the ground that the High Court 

had closed the contempt proceedings-Revision petition filed by Respondent was allowed- 

Appellant filed a petition under Section 482 for quashing the criminal proceedings-High 

Court dismissed the petition. 
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The facts on record make it evident that the land on which both parties claim 

title/interest had initially been allotted to one Anant Ram, a member of the Schedule Caste 

community, under the 20 Point Programme of the Government of India (Poverty Elevation 

Programme) and he sold it to one Ram Lal Aggarwal in the year 1989, who further transferred 

it to his son Anil Kumar Aggarwal in the year 1990. Anil Kumar Aggarwal sold the same to 

appellant Ravinder Singh in the year 2005. Respondent No. 1, who at the relevant time was 

holding a very high position in the Central Government, claimed that initial transfer by Anant 

Ram, the original allottee, in favour of Ram Lal Aggarwal was illegal and he could not transfer 

the land allotted to him by the Government under Poverty Elevation Programme and further 

that as the said land had been encroached upon by his father, he had a right to get his name 

entered in the 

revenue record. Thus, it is clear that the respondent no. 1, became the law unto himself and 

assumed the jurisdiction to decide the legal dispute himself to which he himself had been a 

party being the son of a rank trespasser. Transfer by the original allottee at initial stage, even 

if illegal, would not confer any right in favour of the respondent no.1. Thus, he adopted 

intimidatory tactics by resorting to revenue as well as criminal proceedings against the 

appellant without realizing that even if the initial transfer by the original allottee Anant Ram 

was illegal, the land may revert back to the Government, and not to him merely because his 

father had encroached upon the same. 

The High Court has dealt with the issue involved herein and the matter stood closed at 

the instance of respondent no.1 himself. Therefore, there can be no justification whatsoever to 

launch criminal prosecution on that basis afresh. The inherent power of the court in dealing 

with an extraordinary situation is in the larger interest of administration of justice and for 

preventing manifest injustice being done. Thus, it is a judicial obligation on the court to undo 

a wrong in course of administration of justice and to prevent continuation of unnecessary 

judicial process. It may be so necessary to curb the menace of criminal prosecution as an 

instrument of operation of needless harassment. A person cannot be permitted to unleash 

vendetta to harass any person needlessly. Ex debito justitiae is inbuilt in the inherent power of 

the court and the whole idea is to do real, complete and substantial justice for which the 

courts exist. Thus, it becomes the paramount duty of the court to protect an apparently 

innocent person, not to be subjected to prosecution on the basis of wholly untenable 
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complaint. In view of the above, the judgment of the High Court impugned herein dated 

14.12.2011 as well as of the Revisional Court is set aside. Order of the Metropolitan 

Magistrate dated 13.8.2009 is restored. The complaint filed by respondent no.1 under the 

provisions of Section 3(1)(viii) of the Act 1989 is hereby quashed. The appeal is thus 

allowed. Before parting with the case, it may be necessary to observe that any of the 

observations made herein shall not affect by any means either of the parties in any 

civil/revenue case pending before an appropriate authority/court. 

Appeal allowed. 

**** 

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT 

28. Secs. 20 &50 

NAVDEEP SINGH V. STATE OF HARYAN.. CLT (2013) Supp.Crl.1291(SC) 

H.L. DATTU & RANJAN GOGOI , JJ. 

Issue 

 Appellant, riding a scooter, was stopped on suspicion-He was given an option to be 

searched in presence of a Gazetted Officer or a Magistrate-Search conducted in presence 

of Deputy Superintendent of Police-Recovery of one kilogram of charas from scooter of 

the Appellant- Trial Court & the High Court convicted & sentenced the Appellant for being 

in conscious possession of one kg. of charas without any permit or licence-Conviction & 

sentence passed by the Trial Court was prior to 2.10.2001- Appellant had been convicted 

for offence under Section 20 of the Act & sentenced for a period of ten years imprisonment 

with a fine of Rs.1 lac-Mandatory provisions of Section 50 of the Act were complied with.  

 

Briefly stated, the incident occurred on 11.08.1999, when the Assistant Sub-Inspector 

Karan Singh (PW-8), upon receipt of information regarding transaction involving narcotic 

drugs, after recording a diary entry and intimating the superior officers of such, held a picket 

along with other police officers and Balwan Singh (PW-4). The appellant, who was riding a 

scooter, was stopped on suspicion. He was given an option to be searched in the presence of a 

Gazetted Officer or a Magistrate. The appellant chose the former and accordingly, the search 

was conducted in presence of the Deputy Superintendent of Police (“the DSP” for short), 

whereupon one kilogram of Charas was recovered from the scooter. The sample and the rest 

of recovered Charas were duly sealed in parcels and taken in possession vide separate 
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recovery memos. Ruqa was sent to the Police Station, on the basis whereof an FIR was 

registered. Thereafter, the appellant was arrested and the statements of witnesses were 

recorded. On completion of the investigation, the appellant was challenged and charges were 

framed against him. 

In our opinion, the provisions do not prescribed any set format for such notice. The 

essence is to appraise the accused of his legal right of being searched either by a Gazetted 

Officer or a Magistrate. Here, when the appellant was apprised of his statutory rights under 

Section 50 by PW-3 and opts to be searched by a Gazetted Officer, then he has, by necessary 

implication, consciously exercised his right. In that view of the matter, we cannot accept the 

submission of the learned counsel for the appellant that the mandatory provisions of Section 

50 of the Act were breached. 

The learned counsel would contend that we should extend our sympathies to the plight 

of the appellant since the appellant is a young person and an engineer by profession. 

As per the amended provision of Section 20 of the Act, the minimum sentence that can 

be awarded, if there exists an order of conviction under the Act, is ten years and the said term 

was rightly awarded by the Trial Court and confirmed by the High Court. We cannot modify 

the sentence, since the provisions do not permit this Court to award a punishment less than 

what is prescribed under the Act. In that view of the matter, the aforementioned contention of 

the learned counsel cannot be accepted by us. 

In the result, while upholding the decision rendered by the Trial Court and confirmed 

by the High Court, we dismiss the appeal. Ordered Accordingly. 

Appeal dismissed. 

**** 

29. Sections 18, 54  &57 

MOHINDER  V. STATE OF HARYANA . CLT (2013) Supp.Crl.1329(SC) 

P. SATHASIVAM &M.Y. EQBAL ,JJ. 

Issue 

 Recovery of 3 ½  kgs of opium- Prosecution case that P.W.6, Sub-Inspector/SHO, 

who was then posted at Chowki along with Head Constable(PW.1) & Constables(PW.3) 

apprehended accused-Appellant on suspicion when he came there and on seeking the 

police party, he sneaked into the field-PW.6 presented the Appellant before DSP (PW.5) 

for conducting search of the tin carried by him at that time, Appellant was carrying a tin 
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in his hand and on suspecting that he as carrying narcotic substance-On search being 

conducted by DSP (PW.5), 3 ½  kgs of opium was found in the tin-Trial Court convicted 

Appellant under Section 18 of the Act & sentenced him to R.I. for 10 years & imposed a 

fine of Rs.1 lakh-High Court confirmed his conviction on appeal-PW.3, the only 

independent witness who stood as a witness for recovery, had not supported the 

prosecution & declared hostile-Absence of any evidence from the accused discharging the 

presumption as to the possession of contraband-Conviction of Appellant as recorded by 

the Courts below was sustainable. 

 

Brief  facts: 

(a) According to the prosecution, on 23.08.1991 at about 1.30 p.m., S.I/SHO Dalbir Singh (PW-

6), who was then posted at P.S. Ellenabad was present at Chowki of Mamera Khurd along with 

Head Constable Jagdish Rai (PW-1) and Constables Pratap Singh and Jang Singh and one 

Rameshwar (PW-3). The accused-appellant came there and on seeing the police party, he 

sneaked into the field of Narma crop. He was apprehended on suspicion by Dalbir Singh (PW-

6). At that time, the appellant was carrying a tin in his hand and on suspecting that he was 

carrying narcotic substance, Dalbir Singh (PW-6) sent a V.T. Message to DSP Ram Gobind 

(PW-5) who reached the scene at about 2 p.m. Dalbir Singh (PW-6) presented the appellant 

before DSP Ram Gobind (PW-5) along with Exh. PB for conducting the search of the tin carried 

by him in terms of the provisions of Section 50 of the Act. 

(b) On search being conducted by DSP Ram Gobind (PW-5), 3 ½ kgs of opium was found in 

the tin and out of the same, 200 gms. was separated from the same as sample and the residue 

contraband were sealed. An FIR dated 23.08.1991 came to be registered at Police Station 

Ellenabad by Dilbag Singh (PW-4) at 3.40 p.m. under Section 18 of the Act. The case property 

was deposited and duly sealed. Before reaching the Police Station, S.I. Dalbir Singh submitted 

a report to the DSP Ram Gobind (PW-5) under Section 57 of the Act. 

(c) On 28.08.1991, the sample was handed over by Dilbag Singh to constable Khazan Singh 

(PW-2) for being taken to FSL, Madhuban and PW-2 delivered the said sample duly intact on 

30.08.1991 at the FSL. A report dated 20.04.1992 was received from FSL, Madhuban to the 

effect that the sample was that of opium. 
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(d) On completion of the evidence and hearing, learned Addl. Sessions Judge, Sirsa, by 

judgment and order dated 05.02.1994 in Sessions Case No. 11 of 1993 convicted the appellant 

and sentenced him to RI for 10 years and imposed 

a fine of Rs. 1 lakh, in default of payment of fine, shall further undergo RI for a period of two 

years. 

(e) Aggrieved by the conviction and sentence awarded by the Addl. Sessions Judge, the 

appellant preferred Criminal Appeal No. 72 (SB) of 1994 before the High Court of Punjab and 

Haryana at Chandigarh. By impugned judgment dated 04.07.2007, the High Court confirmed 

the conviction and sentence as recorded by the trial Court and dismissed the appeal. Hence 

the present appeal by way of special leave. 

 Even though it is argued that there is discrepancy as to the quantity of sample, it is 

highlighted by the state counsel that sample weighing 200 gms. was drawn by PW-5 himself 

and the weight of the same was found to be approximately 250 gms. by the FSL. It is relevant 

to note that the weight at FSL was inclusive of the container and not of the contraband alone 

drawn as a sample. 

Regarding the absence of evidence as to conscious possession, it is brought to our 

notice that search was conducted by DSP leading to recovery of 3 ½ kgs of opium from a tin 

retained by the appellant. Nothing has been explained or neither denied by the appellant in 

his Section 313 statement nor examined anyone as a defence witness. As rightly observed by 

the High Court, once the appellant was asked by the court that he was carrying a tin in his 

hand and opium was recovered there from, the aspect of conscious possession of the 

contraband is presumed and in the absence of any contra evidence, there is no reason to 

disbelieve the prosecution version. Further, it is not the case of the appellant that 

incriminating circumstances were not put to him under Section 313 of the Code. 

In the light of the materials placed by the prosecution in the form of oral and 

documentary evidence and in view of Section 54 of the Act and in the absence of any evidence 

from the accused discharging the presumption as to the possession of the contraband, we are 

in entire agreement with the conclusion arrived at by the trial Court and the High Court. 

As regards the reduction of sentence, it is not in dispute that possession of 3 ½ kgs of 

opium involves commercial quantity and if that is so, in terms of sub-section (b) of Section 18, 

imprisonment shall not be less than 10 years. Admittedly, there is no enabling provision to 
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the court for reduction of sentence by giving special or adequate reasons in the statute 

particularly in Section 18. Accordingly, we reject the request of the learned counsel for the 

appellant. 

In the light of the above discussion, we are in entire agreement with the conclusion 

arrived at by the courts below. Consequently, the appeal fails and the same is dismissed. 

Appeal dismissed. 

**** 

DIVORCE – MENTAL CRUELTY  OR MENTAL TORTURE – HINDU MARRIAGE ACT, 1955 

30. Sec.13 

 ABINASH SAMAL V. GITIPUSPA SAMAL. 2013(II)CLR - 510 

M. M. DAS AND B. K. MISRA, JJ. 

Issue 

A.  Divorce – Mental Cruelty or Mental Torture – Hindu Marriage Act, 1955 – Living 

separately & wife filed number of cases against husband & his family members, some 

cases are criminal cases – matrimonial bond between the parties has been ruptured 

beyond repair. 

B. Cruelty – Cruelty is evident where one spouse has so treated the other and 

manifested such feelings towards her or him as to cause in her or his mind reasonable 

apprehension that it will be harmful or injurious to live with the other spouse  Cruelty 

may be physical or mental. 

 In the application under Section 13 of the Act, appellant-husband sought for 

dissolution of the marriage and for a decree of divorce, inter alia, pleading that the parties are 

Hindus governed by Mitakshyara School of Law, who got married on 7.7.2007 as per Hindu 

rites and customs at Binjharpur in the district of Jajpur. The appellant-husband is the only son 

of his parents, who belongs to a respectable family and the marriage ceremony was 

performed with pump and gaiety at their house at Bidanasi  and the parties led their marital 

life in the matrimonial house at Bidanasi. The father of the appellant-husband is a retired 

Bank Officer Bank Official and the appellant-husband has some private business dealing with 

Paints and Hardware. The substance in the grounds taken by the appellant-husband for 

passing a decree of divorce upon dissolution of the marriage are that the respondent-wife due 

to mental disorder behaves like a child of about 10 to 12 years old, the respondent-wife 
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refuses and restricts consummation of the marriage even from the fourth night itself, she is 

unable to read and write though it was claimed at the time of marriage that she was qualified. 

At the time of marriage, there was fraudulent suppression of the fact that the respondent – 

wife is mentally under developed and was suffering from epilepsy. The above allegations were 

refused by the respondent – wife is mentally under developed and was suffering from 

epilepsy. The above allegations were refused  by the respondent – wife in her written 

statement and counter allegations were made by her that there was demand of dowry by the 

appellant-husband and his family members, non-co-operation by the appellant-husband to 

lead happy family life, false plea of dowry-free marriage has been taken. But it was pleaded 

that she developed such disorder due to torture after marriage. 

 Applying the ratio of the aforesaid judgment to the facts of the present case, as 

discussed above, we also find that the parties are remaining separately for about more than 

six years by now and number of cases filed by the respondent for about more than six years 

by now and number of cases filed by the respondent-wife are grounds for drawing an 

inference of mental torture caused upon the appellant-husband by the respondent-wife and 

the matrimonial bond between by the respondent-wife. We, therefore, find that no fruitful 

purpose will be served by refusing a decree of divorce by dissolving the marriage between the 

parties. We, accordingly, set aside the common impugned judgment of the learned judge, 

Family Court, Jajpur passed so far as C. P. No. 283 of 2011 filed under Section 13 of the Act is 

concerned and direct that the marriage between the parties stands dissolved and a decree of 

divorce be passed. 

 In view of the above findings, the question of restraining the appellant-husband to re-

marry does not arise and, therefore, the order passing permanent injunction against the 

appellant-husband injuncting him from getting married for a second time in C. P. No. 445 of 

2011 is set aside and the said C.P. No. 445 of 2011 stands dismissed. 

 With regard to the impugned judgment in relation to C. P. No. 446 of 2001 filed by the 

respondent – wife claiming monthly maintenance, in which the learned Court below has 

directed payment of Rs.2000/- as monthly maintenance from 12.8.2009, in view of an earlier 

order passed by this Court in a connected matter i.e., W.P.(C) No. 9982 of 2011 determining 

the monthly income of the appellant-husband as Rs. 4000/- per month, we feel it appropriate 
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that the monthly maintenance as awarded @ Rs.2000/- per month by the learned Court below 

should be reduced to Rs.1000/- per month payable from 12.8.2009 till the month of April 

2013 and direct accordingly. 

 Considering the above aspects, with regard to the earning capacity of the appellant-

husband and his nature of occupation, we hold that upon passing the decree of divorce as 

directed above, the appellant-husband shall pay a permanent alimony of Rs.3,00,000/-

(Rupees three lakhs), which shall be paid by him in shape of drafts in four equal instalments 

by the end of December, 2013 before the learned court below, drawn in the name of the 

respondent-wife. The arrear monthly maintenance payable from 12.8.2009 till the month of 

April 2013, less the monthly maintenance already paid by the appellant-husband, shall be 

deposited by the appellant-husband before the Court below by the end of August 2013., 

 In the result, MATA Nos. 90 and 91 of 2011 stand allowed and MATA No. 92 of 2011 

stands disposed of with the modification in the impugned order as indicated above. 

**** 

ORISSA HINDU RELIGIOUS ENDOWMENTS ACT 

 31. Sec.9 

PRAGNYADIPTA PANDA V. RANJAN KUMAR PANDA & OTHERS.  2013(II)CLR - 470 

I.MAHANTY AND R. DASH, JJ.  

Issue 

Respondents 1 and 2 filed Original Application before the Asst. Commissioner, 

Endowments for a declaration that they are the hereditary Badapandas of the deity – in 

their application performing the Badapanda rituals and were deprived of the 

emoluments derived therefore – Asst. Commissioner passed an interim order allowing R. 

1 and the appellant to perform the rituals jointly on the wrong assumption that till the 

death of B the brother of the appellant in 2011 R. 1 and B both were performing the 

rituals. Held 

 R1 and R2 filed the OA in the last week of October 2011 claiming the cause of action to 

have last arisen on 22.10.2011 when the Appellant prevented them from performing 

Badapanda rituals. In the O. A. They have sought for a declaration that they are the hereditary 

Badapandas of the deity. They have admitted that long before filing of the O.A., they were not 

performing the Badapandas rituals and were deprived of the emoluments derived therefrom. 
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Despite of such clear pleadings of the contesting parties, the learned Assistant Commissioner 

has come to an erroneous conclusion that till the death of Bhabani in 2011, R.1 and late 

Bhabani both were performing the rituals with mutual consent. As a result of such wrong 

assumption, the learned Assistant Commissioner passed the impugned order allowing R1 and 

the Appellant to perform the rituals jointly. Thus, ex facie, the impugned interim order passed 

by the Assistant Commissioner has the effect of disturbing the long standing Status Quo. 

Unless and until R.1 and R. 2 are declared to be the hereditary Badapanda of the deity, it 

would not be just and proper to allow them to perform the Badapanda rituals jointly with the 

Appellant.  

 Thus, ex facie, the impugned interim order passed by the Assistant Commissioner has 

the effect of disturbing the long standing status quo. Unless and until R.1 and R.2 are declared 

to be the hereditary Badapanda of the deity, it would not be just and proper to allow them to 

perform the Badapanda rituals jointly with the Appellant under Section 9 of the Orissa Hindu 

Religious Endowment Act, 1951. 

 Accordingly, the Writ Appeal is allowed. The impugned order dated 15.1.2013 passed 

by the learned Single Judge in W.P.(C) No. 680 of 2013 vide Annexure -6 is quashed and the 

operation of the impugned order dated 14.11.2012 passed by the Assistant Commissioner in 

O.A. No. 30 of 2011 vide Annexure – 5 is stayed till disposal of O.A. No. 30 of 2011. The learned 

Asst. Commissioner shall take all efforts to dispose of the O.A. within three months from the 

date a copy of this judgment is placed before him. 

**** 

PRIVATE INTERNATIONAL LAW 

32. Section 13(c) & (d) 

ARATHI BANDI V. BANDI JAGADRAKSHAKA RAO & ORS. 2013(II)CLR (SV)-409 

SURINDER SINGH NIJJAR AND PINAKI CHANDRA GHOSE, JJ. 

Issue 

 Child custody -Child removed by his mother from USA to India in defiance of the 

Orders passed by the Courts of competent jurisdiction in USA. 

 Marriage between the parties was solemnized according to Hindu rites in United States 

of America – After marriage, they had settled down in USA – A male child was born on 

5.6.2005 in USA and, therefore, is a US citizen by birth – On 30.10.2006, respondent 1, 
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husband filed a petition for dissolution of marriage – Wife submitted a complaint of domestic 

violence in which the husband was directed to move out of the matrimonial home – Child was 

to remain in the custody of wife with limited visitation rights granted to the husband – On 

20.03.2008, motion of the wife for relocation a clarification on final parenting plan to permit 

13 consecutive days of vacation with the child for travelling to India – Court in USA denied her 

motion but in violation of the Orders, the wife travelled to India with the child on 17.7.2008 – 

On 22.8.2008, final orders were passed in the petition filed by the husband for dissolution of 

marriage – Since the wife did not return with the child, the husband moved an application in 

September  2008 seeking modification of the final parenting plan – Husband was made 

custodial parent and the wife was granted visitation rights – Abduction notices were issued 

against the wife and this was followed by a Red Corner Notice – Since the wife did not return 

with the child on 13.3.2009, USA Court issued bailable warrants against her for Custodial 

Interference in the First Degree – On 20.11.2009, husband filed a Habeas Corpus petition in 

Indian High Court – High Court issued directions for the parties to obtain travel tickets and 

submit to the jurisdiction of the US Court along with the child – Whether the High Court was 

justified in directing the mother to return the child to the USA – Held, Yes. 

**** 

HINDU MARRIAGE ACT, 1955  

33. Section 1(2), 2 & 13 

SONDUR GOPAL V. SONDUR RAJINI . 2013(II)CLR-387 

CHANDRAMAULI KR. & V. GOPALA GOWDA, JJ. 

Issue 

Extra Territorial Operation – Applicability of Hindus domiciled in India even if 

they reside outside India. 

 Marriage between the appellant-husband and respondent-wife took place on 

25.6.1989 according to Hindu rites in India – After the marriage, husband left for Sweden 

followed by wife – They are having two children born in Sweden-Wife and children came back 

to India on 17.12.2003 on a tourist visa whereas the husband stayed back in Sydney-Wife filed 

petition before the Family Court, India praying for a decree of judicial separation under 

Section 10 of the Hindu Marriage Act and for custody of minor children – According to the 

husband, the parties would not be governed by the Hindu Marriage Act as they were original 

citizens of India but have ‘acquired citizenship of Sweden in the year 1996-1999 and as 
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citizens of Sweden domiciled in Australia’ – Husband averred  that since they had abandoned 

their domicile of origin and acquired a domicile of choice outside the territories of India, 

provisions of the Hindu Marriage Act shall not apply to them – Family Court allowed the 

application filed by husband and held the petition by the wife as not maintainable – Whether 

Australia was the husband’s domicile of origin- Held, No – Marriage Act will apply to the 

parties – Held, Yes. 

**** 

ORISSA EXCISE EXCLUSIVE PRIVILEGE RULES, 1970 

34. Rule 6 A  

BILASH MANJARI MOHANTY V. STATE OF ODISHA & OTHERS. 2013(II)CLR-323 

I.MAHANTY AND B. K. NAYAK, JJ. 

Issue 

 Short supply of MGQ for the months of April, May, June and September, 2011- 

Subsequently by virtue of the impugned order/letter the petitioners were permitted to lift 

the short fall of the MGQ during the succeeding months as per the proviso to sub-rule (2) 

of Rule 6-A- As per the conditions of licence and the formal standard agreement entered 

into by the petitioners with the State incorporating the statutory Rules the petitioners 

have undertaken to abide by the same – Held, the petitioners are bound to pay the duty in 

terms of the conditions of licence and agreement. 

 The facts giving rise to the filling of the wit applications, as per the averments made 

therein, are that by way of renewal different retail country spirit shops were settled in favour 

of the petitioners for the year 2011-12 with different amounts of monthly consideration 

money and monthly MGQ depending upon the location of such shops. As per the conditions of 

license, the petitioner are bound to pay the consideration money and lift  MGQ each month on 

pre-payment of cost price and excise duty at the Odisha State Beverages Corporation Depot 

(in short ’the OSBC) at Khurda. In case of any default, the petitioners are liable to pay the 

exercise  duty to the extent of the short-drawn MGQ and in case of failure to pay the duty on 

short-drawn MGQ, the licence is liable for cancellation and re-disposal at the loss and risk of 

the license, besides his liability to pay such excise duty. The petitioners have accordingly 

entered into agreement with the appropriate excise authority, i.e., the Superintendent of 

Excise/Collector as per the provisions of the Orissa Excise Exclusive Privilege Rules, 1970. In 

the instant case though there was a short supply of MGQ for the months of April, May, June 
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and September, 2011, subsequently by virtue of the impugned order/letter dated 12.12.2011 

of the Commissioner of Excise, Orissa, the petitioners were permitted to lift the short fall of 

the MGQ during the succeeding months as per the proviso to sub Rule (2) of Rule 6-A. As per 

the conditions of licence and the formal standard agreement entered into by the petitioners 

with the State incorporating the statutory rules the petitioners have undertaken to abide by 

the same, as has been stated in the counter affidavit filed in W.P.(C) No. 5111 of 2012. 

Therefore as per the principle laid down by the apex Court the petitioners are bound to pay 

the duty in terms of the conditions of the licence and the agreement and cannot be allowed to 

wriggle out of such agreement and avoid liability to pay. 

 In the aforesaid analysis, we find no merit in the writ applications, which are 

accordingly dismissed. No Cost.  

**** 

 


